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Academ ic L ibrary R eserves, 
P hotocopying, and the Copyright Law

by John C. Stedm an

E d ito rs  note: John C. Stedm an is emeritus pro­
fessor o f  law, University o f  W isconsin-M adison, 
and chair o f  the AAUP Comm ittee on Copyright 
Law. This article appears in a slightly modified 
fo r m  in AAUP B ulletin  64:142- 49 (Sep tem b er  
1978).

I n t r o d u c t io n

The num ber of questions librarians have about 
the new  copyright legislation and its application 
to lib rary  opera tions is exceeded  only by the  
am ount of inform ation available about th e  new 
law. Answers to questions are not easily obtained, 
and librarians have becom e increasingly wary of 
advocacy docum ents such as th e  Association of 
American Publishers’ recently published Photo­
copying by Academ ic‚ Public and Nonprofit Re­
search Libraries and its earlier Photocopying by 
C o rp o ra te  L ibra ries . A lthough bo th  o f th ese  
d o c u m e n ts  p u rp o r t  to b e  ex p lan a to ry  o f th e  
Copyright Act o f 1976 as it applies to libraries, 
they contain many m isrepresentations and offer 
misleading guidance to librarians.

B ecause  o f th e  im p o rta n c e  o f th e  to p ic  to 
academ ic librarians and th e  need for objective 
analysis, C & RL  News has published several ar­
ticles on copyright and reserve operations during 
the past months. This most recent addition to the 
l i te ra tu r e ,  w r it te n  by John  C. S te d m a n , an 
em eritu s p rofessor o f law at th e  U niversity  of 
W isconsin-M adison, sheds some additional light 
on several complex reserve-copyright issues. Pro­
fessor S tedm an’s reasonable and ob jective d is­
cu ssio n s o f se c tio n s  108 an d  107 an d  th e  
G uidelines fo r  Classroom Copying  should assist 
librarians in in te rp re tin g  copyright legislation. 
Armed with this article and the m aterial issued in 
the  Am erican L ibrary  Association s Librarian  s 
C o p y r ig h t K it, l ib ra ria n s  sh o u ld  have  li t t le  
d ifficulty  in find ing  answ ers to m any of th e ir  
copyright questions.— M eredith A. Butler, Chair, 
A C R L C opyright Committee.

Does th e  com m on, and academ ically  im por­
tant, practice of photocopying copyrighted m ate­
rials and pu tting  them  on “reserve” for usage by 
students constitute copyright infringem ent? The 
attention this question has received is exceeded 
only  by th e  inconclusiveness o f th e  answ ers.

©  1978, American Association of University Pro­
fessors

Some com m entators are sure that it constitutes 
infringem ent; others are equally sure that it does 
not. The following com m ents attem pt to search 
out the  line betw een perm issible and im perm is­
sible photocopying for such purposes and to spell 
out the  considerations that suggest permissibility 
in m ost instances.

“R eserves,” for purposes of this discussion, are 
defined as selected writings made available to in­
dividual and successive students for educational 
purposes, subject to sharp time limitations and, 
usually, restrictions on physical removal from the 
library  prem ises. T he copyright issue does not 
arise except with respect to copyrighted materials 
that have been copied without the express or im ­
plied consent of the  copyright owner. Nor is the 
p resen t discussion concerned with libraries that 
are connected with commercial organizations, or 
the possible liability of persons o ther than the li­
braries or teacher—for instance, studen ts—who 
engage in u n a u th o r iz e d  pho to co p y in g  on u n ­
supervised copying m achines (see section 108[f]). 
In short, we are concerned here only with the 
teacher—or the library acting upon the teacher’s 
request or on its own initiative—who makes, or 
has m ade, th e  unau thorized  copies in question 
and who places them  on reserve.

Since such practice involves a “copying” within 
the m eaning of the copyright law, it constitutes 
infringem ent (see section 106[1]) unless such use 
is perm itted  by section 107 or 108.1

S e c t io n  108— L ibrary  P h o t o c o p y in g

It is logical (if not chronological) to start with 
section 108 rather than 107, since it is the nar­
rower and more specific of the two. The structure 
of section 108 is quite complex. Subsections (b) 
through (e) set out the  circum stances in which 
photocopying is perm itted , namely, for purposes 
of preservation or restoration (subsections [b] and 
[c]) or to comply with the  request of a user (sub­
sections [d] and [e]). Subsections (b) and (c) are 
not relevant to the presen t discussion, but sub­
sections (d) and (e) are. Subsection (d) perm its a 
library , at th e  re q u e st o f a user, to provide a 
copy from its or another library’s collection “of no 
more than one article or o ther contribution to a 
copyrighted collection or periodical issue, or …  
of a small part of any o ther copyrighted w ork,” 
provided (1) the  copy becom es the  property  of 
the  user, (2) the library has no notice that it is to 
be  u sed  “ for any p u rp o se  o th e r  th an  p riv a te  
s tu d y , sc h o la rsh ip , o r re s e a rc h ,” and  (3) th e  
lib ra ry  d isp lay s  o r  in c lu d e s  a “ w arn in g  of 
copy rig h t.” Subsection (e) p erm its a library  to
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provide a copy of an “en tire  work or …  a sub­
stantial part o f i t ,” subject to the  same conditions
plus th e  ad ded  condition that th e  library  “has
first de term ined  …  that a copy …  cannot be
obtained at a fair p rice .”

In addition to the  above lim itations, subsec­
tions (d) and (e) are also subject to four im portant
g en era l lim ita tions se t fo rth  in subsection  (a), 
nam ely, that (1) the  library make “no m ore than 
one copy” (although it may repeat “on separate 
occasions" provided the  repetitions are “isolated 
and unre la ted”— subsection [g]); (2) the  copying is 
done “w ithout any purpose of direct or indirect 
com m ercia l ad v an tag e” ; (3) its  co llec tions are  
available to the  public or researchers; and (4) a 
notice of copyright is included.

As the  foregoing indicates, the  conditions to be 
m et are num erous and technical, bu t com pliance 
w ith  them  in m eeting  th e  need s o f ind iv idual 
studen ts should cause no serious problem . The 
closer question , especially  in view  of the  “one 
co p y ” lim ita tio n , is th e ir  ap p licab ility  to — or 
p erh ap s, th e ir  p rac ticab ility  in— th e  “re se rv e ” 
situa tion . U n d er section  108(d), an ind iv idual 
studen t could request a copy of a referenced arti­
cle. But could m ore than one studen t request a 
copy of the  article? C ould a studen t who legally 
obtained a copy through this p rocedure share it 
with o thers? The potentialities of these as a lter­
natives to th e  traditional “ rese rv e” system  are 
obvious— and it is a little hard  to see why a result 
that could be achieved by these indirect and in­
efficient m ethods, if they are perm issible, should 
n o t b e  a c h ie v a b le  by th e  s im p le r  an d  m o re  
e ffic ien t m e th o d  o f  sim p ly  p u t t in g  a lim ite d  
num ber of copies on reserve.

T he p re m ise  o f n o n in fr in g e m e n t ru n s  in to  
difficulty, how ever, in th e  face o f section 108 
language.

(1) Suppose th e  recipient turns the  copy over to 
o th ers , e i th e r  on loan or irrevocab ly? In that 
case, does it m eet the  requ irem en t of "p rivate  
study, scholarship, or research”? It would seem 
that it does; and even if it does not, the  library 
should be  free o f liability if  it had no notice of the 
recip ien t’s in ten t to pass on th e  copy (see subsec­
tions (d) and (e)). But one cannot be sure. The 
answ er may be yes o r “no” depending on who 
is in terp re ting  the  sta tu tes .2

(2) I f  m ore than one request is filled, m ight the 
library  be  in violation of subsection  (g), which 
provides that the rights to make additional copies 
on separa te  occasions “do not ex tend  to cases 
w here the  library …  is aware or has substantial 
reason to believe that it is engaging in the  related  
or concerted  reproduction o r distribution of m ul­
tiple copies …  w hether m ade on one occasion 
or over a period of tim e, and w hether in tended  
for aggregate use by one o r m ore individuals or 
for separate use by the  individual m em bers of a 
g roup”?

The m urkiness of this language defies in te rp re tation

 
 
 

 

 a t any level short o f judicial om niscience.3 
N evertheless, at some po in t along the  road of re ­
p eated  photocopying in these  c ircum stances it 
seems inevitable that a court would conclude that 
the  library was, o r should have been , “aw are.” 
Up to tha t point, however, th e  library would be 
home free.

About the  most one can say regarding section 
108 is that a library, acting in good faith, could 
fill a single stu d en t’s (or teacher’s) request for a 
single copy, b u t beyond that would move increas­
ingly into d eeper w ater as repeated  reproductions 
occurred. All in all, section 108 provides a possi­
ble m eans of m eeting  studen ts’ needs, b u t the 
means are lim ited. It is a road pockm arked with 
pitfalls.

S e c t io n  107—F air  U s e

Section  107, in co n trast, offers g re a te r  p o s­
sibilities. O ne m ust explore this section from two 
standpoints: (1) the  language of th e  statute itself 
and (2) the  gloss (a somewhat tarnished gloss) that 
has been  p u t upon it by th e  highly publicized  
(and o ften  d is to r te d  an d  m is in te rp re te d )  
Guidelines fo r  Classroom Copying  agreed upon 
by the Ad Hoc C om m ittee of Educational In stitu ­
tions, th e  Authors League of America, and  the 
Association of American P ublishers.4

Section 107, standing alone, seem s to provide 
c o n s id e ra b le  free d o m  to  e d u c a tio n a l p h o to ­
copiers— granted  that its ra ther vague and gen­
eral language will engender considerable uncer­
tainty until th e  courts have authorita tively spo­
ken. T he section codifies an equ itab le  doctrine 
that has been  an unw ritten  part of the  copyright 
law for m ore than a hu n d red  years. Traditionally 
its application has been largely restricted  to the 
use o f excerpts as p art o f  fu rther w ritings,5 bu t 
the  Congress that enacted  the Copyright Law of 
1976 w ent fu rther. It clearly viewed section 107 
as, among o ther things, a means o f balancing the 
respective in terests of the  copyright ow ner and 
the  user o f copyrighted m aterials. As the  House 
Report puts it, “it is the  in ten t of this legislation 
to provide an appropriate balancing of the  rights 
of creators, and the  needs o f users. ”6

Section 107 prescribes four factors to be con­
sidered  in determ in ing  w h eth er a use is “fair”: 
(1) purpose and character of the  use, (2) nature of 
the  w ork, (3) am ount and  substan tia lity  o f th e  
portion used, and (4) effect upon the  m arket for 
the  work. O f these four, it is the  last—the effect 
upon th e  o w n er’s m arket— th a t is likely to be 
given the  most weight. For reasons indicated lat­
er, this consideration  may well s tren g th en  the  
position of one claiming freedom  to photocopy for 
reserve purposes. A second consideration operat­
ing in one’s favor is the  tw ice-expressed reference 
in the  section to educational usage. I t (1) defines 
“fair u se” as includ ing  “p u rposes such as …  
teaching (including m ultiple copies for classroom 
use), scholarship, or research ,” and (2) refers to
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“the purpose and character of the use” as “includ­
ing w hether such use is of a commercial nature or 
is for nonprofit and educational purposes.”

These provisions should give considerable aid 
and comfort to the  would-be “reserve” copyist. 
W ith in  th e  a rea  u n d e r  d iscussion , “ re se rv e ” 
photocopying incontrovertibly qualifies as being 
“ for n o n p ro fit ed u ca tio n a l p u rp o s e s .” F u r ­
therm ore, if it is perm issible to make “multiple 
copies for classroom use ,” it would seem to follow 
logically that one could make a smaller num ber 
for use under the  restrictive conditions that typi­
cally apply to a library reserve program.

But what about the  effect upon the m arket? 
The strong opposition of coyright owners to re­
serve practices apparently  stem s from the  fear 
that such practices will seriously undercut their 
sales. As the Register of Copyrights has observed, 
“This practice was used as kind of a m onster, an 
example of things that shouldn’t be done. ”7 Are 
these fears well founded? If  en tire  books or a 
substan tial part th e reo f are  photocopied , they  
may well be. If access to the  material is im por­
tant enough to warrant photocopying this exten­
sively, the  institution would probably, although 
not necessarily,8 purchase a copy rather than do 
without. But it is also true  that, in the absence of 
unusual circum stances such as outrageous price, 
inaccessibility , or long delay in obtain ing  the  
copy, the institu tion  would probably purchase 
ra ther than photocopy, anyway. All in all, the 
cases in which book-length materials are photo­
copied for reserve purposes are likely to be rare, 
and the situations in which such practices will 
deprive the copyright ow ner of a sale even more 
rare. Such statistical studies as have been made 
bear this ou t.9

The photocopying of a single chap ter o r ex­
cerpt, or of a single article from a periodical, in­
volves different considerations. H ere the reserve 
photocopying practice is much m ore common. At 
the same tim e, however, it is much less likely to 
cut into sales. Everything else being equal, the 
single chapter or article generally plays a less es­
sential role in the  ongoing educational process 
than does the book-length treatise. A given copy, 
being shorter and therefore subject to m ore rapid 
turnover, will normally serve m ore students, thus 
reducing the  num ber n eed ed  for reserve. The 
student who desires a copy for personal use (or to 
pass around to others) will be more inclined to 
ru n  o ff one  u n d e te c te d  on an u n su p e rv ise d  
m achine than  to buy a copy. A uthorized  p u r ­
ch ased  co p ies a re  less like ly  to b e  availab le  
prom ptly and at a reasonable p rice .10 Often the 
material wanted is not available at all unless one 
is willing to buy the  larger publication in which it 
is contained (shades of the antitrust law ban on 
tie-ins!). Even if permission is given to copy arti­
cles, the charge imposed by many publishers (in­
cluding nonprofit publishers) may far exceed what 
could be deem ed, by any test, a reasonable price

(conceivably to induce one to purchase instead of
to photocopy)11—and in excess of what the non­
profit educational institution is able or willing to 
pay for the privilege.

Taking everything into consideration, one may 
suggest the following conclusions with respect to 
section 107:

1. An educational institution will not normally 
photocopy, for reserve purposes, materials that it 
can more economically obtain by purchase.

2. As a consequence, it will purchase, rather 
than photocopy, materials of a voluminous nature 
such  as books, p ro v id ed  th ey  a re  o b ta in ab le  
prom ptly and on reasonable terms.

3. If denied  perm ission to photocopy shorter 
materials (articles, excerpts, chapters, etc.), it will 
be unlikely to purchase additional copies, unless 
obtainable p rom ptly  and on clearly reasonable 
term s, but instead will make and distribute m ul­
tiple copies for classroom use to the extent p e r­
m issible or, except for copies already ow ned, 
forgo use of the material in question. W hatever 
a lte rn a tiv e  it ad o p ts , th e  p ro b a b ility  o f any 
add itional rem unera tion  of significance to the  
copyright owners is slight.

4. This being so, a balancing of the  burdens 
upon users (in term s, not only of financial costs, 
b u t also of uncertain ty , delay, and non-use) of 
denying the right to engage in reserve photocopy­
ing, against the minuscule benefits likely to ac­
crue to copyright owners, supports a conclusion
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P u t t i n g  Y o u r  
S u c c e s s  F i r s t
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that reserve copying, w ithin reason, should be 
deem ed a “fair use” under section 107.

W h at c o n s titu te s  a u se  “ w ith in  re a so n ” is 
difficult to define, and the language of section 107 
gives no guidance in this respect except for the 
general factors previously m entioned. To a large 
extent the problem  should resolve itself, since li­
braries, in the  exercise of good judgm ent, are un­
likely to photocopy if the  m aterial they want is 
available from au thorized  sources p rom ptly , in 
adequate  form and supply, and at a reasonable 
price—photocopying, after all, is not an inexpen­
sive process. Irrespective of these considerations, 
if the copied materials come within the “fair use” 
test applied pursuant to the  “m ultiple copies for 
classroom use” provision or m eet the  criteria of 
sections 108(d) and (e), discussed  above, such 
uses should be  deem ed “reasonable” for reserve 
purposes, both because this conclusion conforms 
to the basic thinking of the Congress as expressed 
in sections 107 and 108 (since injury to copyright 
owners would probably be minimal) and because 
a contrary holding would pose serious enforce­
m ent problem s— a result that courts are unlikely 
to view with much enthusiasm .

G u id e l in e s  f o r  C l a ss r o o m  C o p y in g

There remains the  question of the Guidelines 
f o r  C lassroom  C opying . Som e m ig h t d ism iss 
them  as inapplicable to reserve practices, since 
th e y  a re  c le a r ly  d ire c te d , an d  lim ite d , to 
classroom  activ ities. Inevitably , how ever, they 
will bear upon the subject of reserves for several 
reasons: (1) they do deal with the  same materials 
and w ith practices that have the same objectives 
as th e  reserve practices; (2) th e ir  criteria as to 
w hat practices should be acceptable u nder the  
“fair u se” doctrine w ere agreed upon betw een  
the  copyright ow ners and rep re sen ta tiv es o f a 
su b s tan tia l se g m e n t o f  ed u ca tio n a l u se rs— an 
agreem ent that Congress knew of and found ac­
ceptable prior to final enactm ent of the  Copyright 
Law; (3) guideline interpretations of what may be 
done u nder the  “m ultip le copies for classroom 
use” provision may well affect conclusions as to 
w hat is reasonable “reserve” activity.

The Classroom Guidelines and their pros and 
cons have been extensively discussed elsewhere. 
H ence, there  is no need to discuss them  here ex­
cept as they bear upon the  “reserves” issue. Five 
points should be em phasized at the outset, how­
ever.

1). They se t forth only m inim um  rules, i .e ., 
w hat teachers can  do w ith im punity . D esp ite  
som e ra th e r  m islead ing  te rm ino logy  in spots, 
they do not, in term s, lim it what a teacher can do 
under the  law. In o ther words, practices not ex­
pressly  au tho rized  by th e  ag reem en t may still 
constitute “fair use” under the  general criteria set 
forth in section 107.

2). Such com m itm ents as may be contained in 
the  guidelines are binding only upon those who

e n te re d  in to  th e  a g re e m e n t, no t upon  o thers 
w hether they be  private parties, courts, or gov­
ernm ent officials. Courts are free, o f course, to 
take them  into consideration and to follow them  if 
they see fit, ju st as private parties are free to do 
so (b o th  w ith  r e sp e c t  to  p ra c tic e s  th a t  th e  
guidelines perm it and practices that they  purport 
to p rohibit).12

3). As noted  above, the  guidelines refer only to 
classroom usages and say nothing about reserves.

4). Although not lim ited in their phraseology to 
elem entary and secondary schools, the re  are in­
dications that these, ra th e r  than  institu tions of 
h igher education, w ere what the  drafters had in 
m ind .13

5). Although noting w ith approval the existence 
and term s of the  guidelines, the Congress d id not 
view them  as an au thorita tive in terp re ta tion  of 
section 107. As the  House com m ittee repo rt puts 
it: “T he C om m ittee believes the guidelines are a 
re a so n a b le  in te rp re ta t io n  o f th e  m in im u m  
s tandards of fair use. T eachers will know  th a t 
copying within the guidelines is fair u se .”14

T he foregoing considerations becom e crucial 
w h en  o n e  considers ce rta in  p rov isions o f th e  
guidelines relating  to brev ity , spon taneity , and 
cum ulative effect—provisions that pose problem s 
for the  reserve photocopying practice.

Brevity. As a condition of perm issibility, the  
guidelines set limits on the  num ber of words or 
illustrations that a copied docum ent may contain. 
For instance, poetry excerpts are not to exceed 
250 words; articles are not to exceed 2,500 words; 
charts, diagram s, e tc ., a re  lim ited  to one p e r  
book or periodical issue, etc. Such lim its may or 
may not be  practicable for elem entary and secon­
dary schools, bu t they are obviously im practicable 
in m any h ig h e r ed u ca tio n  situa tions. In such 
cases, teachers desiring to use lengthier m aterials 
in the ir classes or wishing to pu t them  on reserve 
have th ree  choices: (1) forgo use; (2) obtain per­
mission; or (3) contend that m ore extensive use 
m eets the  m ore general “fair use” criteria  con­
tained in section 107, even though not within the 
perm issible limits se t in the  guidelines— a con­
ten tio n  th a t should  be  persuasive, for reasons 
p rev io u sly  su g g e ste d , to  th e  e x te n t  th a t  th e  
photocopying is “within reason,” taking all factors 
into consideration.15

Spontaneity. T he guidelines req u ire  tha t the 
copying be  “at the  instance and inspiration of the 
individual teacher” and that the decision to use 
be so close to the tim e of use as to make it “un­
reasonable to expect a tim ely reply to a request 
for perm ission.” In many instances it may be easy 
to m eet these requ irem en ts , especially the  re ­
quirem ents of “individual inspiration”— it is the 
teacher, after all, who usually decides what m ate­
rials to hand out to students or p u t on reserve for 
th e ir u se .16 Com pliance with the  tim e elem ent 
may be m ore difficult— teachers often follow the 
practice of assigning such materials in successive
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years, although one rarely knows at a given time 
of use w hether he o r she will be using the  same 
m aterial next tim e. In any event, contrary to the 
im plications of th e  gu idelines, failure to m eet 
these requ irem ents does not render section 107 
inoperable. Existence of e ith er or both of these 
conditions (teacher’s in itiative and p ressu re  of 
time) will undoubtedly  streng then  the teacher’s 
case in a “fair use” controversy, bu t nothing in 
section 107 suggests that e ither of them  is indis­
pensable to a ‘fair use” finding. Nor do the con­
gressional com m ittee reports provide support for 
giving to “spontaneity” the im pact suggested in 
the guidelines. T rue, the  Senate report, adopting 
verbatim  a 1967 com m ent in a H ouse report, re­
fers to “spontaneity” in the  sense that the  initia­
tive m ust come from the teacher, not from higher 
or outside authority, bu t it includes no m ention 
of a tim e factor in that discussion.17 The House 
com m ittee com m ent is even more circum spect. It 
m ere ly  sta tes th a t its ea rlie r  d iscussion  (from 
which the above Senate com m ent stemm ed) “still 
has value as an analysis of various aspects of the 
problem . ”18 In short, as noted previously, com­
pliance with th e  guidelines assures the teacher 
protection, bu t noncom pliance may still be  d e ­
fended as a “fair use.”

Cumulative effect. The guidelines contain rigid 
lim itations on th e  frequency  o f classroom  use. 
Affirmatively, they  perm it copying (1) “for only 
one course in the  school,” (2) not m ore than one 
artic le , two excerp ts, o r th re e  item s from the  
same collective work or periodical volum e during 
one class te rm , and (3) no m ore than n ine in ­
stances of “m ultiple copying for one course d u r­
ing one class te rm .” Negatively, they state that 
copying “repeated  with respect to the same item 
by the same teacher from term  to term ” is “pro­
h ib ited .” O ne may concede that repetitious use 
may, depending upon the circumstances, have an 
adverse effect upon the  m arket for th e  copied 
material and consequently be a factor to consider 
in determ ining w hether a use is “fair.”19 T here is 
nothing, however, in e ither the  provisions of sec­
tion 107 or the  com m ittee reports to support the 
restrictive test set forth in the  guidelines or to 
suggest that the  “fair use” defense is not available 
to one who goes beyond these guideline limits in 
classroom  use  o r, for reasons p rev iously  sug ­
gested, in reserve photocopying.

C o n c l u s io n s

In the  light of what has been said, the follow­
ing com m ents are in order:

(1) O ne m ust, o f  cou rse , ab id e  by such ru les 
and conform to such procedures as are clearly re ­
q u ired  by th e  new  sta tu tes and th e  ru les and 
regulations developed thereunder. For instance, 
the  inclusion by librarians of a copyright notice 
on materials, the  posting o f warnings on unsuper­
v ised  m ach ines an d  in co rp o ra tio n  th e re o f  on 
o rder forms, acting passively rather than as the

in itia to r in photocopying for class use and re ­
serves, and so on, may seem  m ere technicalities 
to a library staff, b u t compliance w ith such condi­
tions can spell the  difference betw een  liability 
and nonliability.

(2) C are should be  taken to avoid unreasonable 
and excessive photocopying. I t is one th ing  to 
photocopy in the good-faith belief that it is p e r­
missible under the  statutes. It is quite another to 
insist upon photocopying in u tter disregard of the 
legitim ate rights of copyright owners or to persist 
in practices that are clearly illegal o r have au­
th o r ita t iv e ly  b een  d e c la re d  to  c o n s titu te  
infringem ent. Such conduct could result in the 
aw ard of s ta tu to ry  dam ages (typically  a m uch 
heav ier p enalty  than  th e  “actual dam ages” to 
which the  good-faith educational violator is sub­
jected).20 It m ight also generate in the judiciary 
an adverse attitude toward photocopying for edu­
cational purposes in general, to th e  long-range 
detrim ent of the educational community.

(3) At th e  sam e tim e , a p rac tice  th a t appears 
reasonably within the  language and spirit of the 
new law— m ore specifically, of sections 108 and 
especially 107—and which is im portant in the fur­
therance o f h igher education may, and should, be 
pursued up to the point w here such practice is 
authorita tive ly  held  to constitu te  infringem ent. 
To refrain from practices that can reasonably be 
deem ed perm issible is a disservice to the  cause of 
education and runs the risk of setting a pattern  of 
conduct th a t ultim ately grows (or degenerates) 
into a legal in terpretation  of the law. At the o ther 
extrem e, continued persistence in a practice after 
it has been authoritatively outlaw ed subjects the 
educational com m unity to the unpleasant results 
described in the preceding paragraph. In the  lat­
te r situation, the  only viable alternative is either 
to try to get the law changed by judicial or legis­
lative means (if one feels strongly about it) or to 
bow to the  decision.

(4) Putting materials on reserve, for educational 
purposes and at the request of teachers, would 
seem  to be  in accord with the foregoing princi­
p le s  p ro v id e d  p ro p e r  p ro c e d u re s  (d iscu ssed  
above) and good judgm ent as to reasonable limits 
are observed. T he variety in circum stances makes 
it impossible to lay down definite rules concern­
ing what can and cannot be done—past efforts to 
do so underline the futility of this approach. As 
benchm arks to guide one in this inherently  un ­
certain area, however, the  following observations 
should p rove useful: (1) If  users and copyright 
owners, singly or in groups, can voluntarily agree 
upon a satisfactory arrangem ent— fine. O ne can 
only applaud such efforts. The problem s arise not 
from this procedure, as such, bu t from private 
parties or groups that purport to speak for others 
who have not consented to such representation, 
or from the arrogation of such an agreem ent into 
a ru le  o f  law. (2) T h e  C lassroom  G uid e lin es  
should be taken for what they are, namely, a voluntary
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 ag reem en t as to  m inim um  perm issib le  
practices, with the validity still to be determ ined 
under the  general “fair use” doctrine set forth in 
section 107 as to practices that go fu rther than 
those approved in the guidelines. (3) “Fair use” 
under section 107 is to be determ ined  in light of 
the provisions relating to educational uses and by 
application of the four factors listed in that sec­
tion, especially  th e  fourth  factor, dealing  w ith 
m arket effects. (4) C are should be taken to keep 
abreast of the court determ inations and to con­
form to the  court rulings until they are overruled 
or the  statu te is am ended. (5) As a rule of thum b, 
it should  be considered  “ fair u se” (unless and 
un til the  courts ru le  o therw ise) for a teacher, 
e ither directly or operating through the library, 
to pu t on reserve those m aterials that could be 
d is tr ib u ted  to indiv idual m em bers o f the  class 
consistent with the  “fair use” doctrine; a practice 
that a teacher can engage in directly should be 
perm issible acting through a library as agent. (6) 
It goes w ithout saying that in doubtful and m ar­
ginal cases the library should consult with appro­
priate legal counsel w ith respect to the  validity of 
the  proposed course of conduct.

(5) It is of great im portance, during  the  period 
of u n certa in ty  and d evelopm en t, th a t libraries 
keep full records of w hat photocopying they en­
gage in; the  reasons for doing so; the  costs and 
benefits (both m onetary and educational) of what 
th ey  do as com p ared  to a lte rn a tiv e  prac tices; 
what practices they  refrain from engaging in as a 
result of the copyright law (and, again, the costs 
and benefits); the specific effect of their practices 
up o n  th e  p u rc h a se  o f o r  su b sc r ip tio n  to 
copyrighted materials; and so on. Such data be­
come highly relevant in connection with possible 
specific litiga tion  th a t may re su lt, in shap ing  
court attitudes generally, in th e ir bearing upon 
the  efforts of users and/or ow ners to am end the 
law, and in providing assistance to the Register of 
C opyrights in m aking the  five-year reports re ­
quired by section 108(i). Such data, im portant as 
they are in dealing w ith the difficult issues that 
abound  in the  new  law, take on added  im por­
tance in view of the  changes in both practices and 
effects that are likely to occur as a result o f the 
rapid developm ents, technological and otherwise, 
that are occurring  in the  fields of reprography 
and com m unication.21
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