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Abstract

Every office holder in the Church has rights which are well
protected by the Code of Canon Law. In protecting the right
of a person, the Church also protects the common good of
the Church by ensuring equity in ecclesiastical governance.

This paper sought to analyse the validity of resignation as a
Juridical act vis-a-vis grave fear, highlighting a point that a
Jjuridical act is only valid when it is performed with freedom

and consciousness. However, the deficiency of the required
freedom and consciousness is dependent on the degree to

which grave fear is inflicted. The paper, thus, argued that a
resignation from office could result from grave fear but the
fear must never be unjust if the resignation is to be valid. But
how do we determine whether grave fear is just or unjust?

With a delineation of two main modes of unjust fear, quoad
substantiam and quoad modum, we undertook a study of
Can. 188 CIC by which we note that a threat that inflicts

grave fear is just provided that it is inflicted for the exercise

of aright or an obligation; to attain a just end, the salvation

of souls.

INTRODUCTION

Resignation from ecclesiastical office is, without doubt, a juridical
act. The Church itself is a juridical entity and acts which are placed
within it have juridical consequences. The recent Code of the Canon
Law of the Latin Church presents the canonical doctrine of juridical
acts in a manner that is quite systematic. It places it in Book I of the
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Code as a general norm for the entire Code so that it could be applied
in understanding juridical conditions of persons in the Church, it
could be applied in interpreting the validity of the sacraments when
celebrated and, in our context, it could be applied to loss
ofecclesiastical offices. The focus of this paper is on resignation from
ecclesiastical office. It seeks to analyse the validity of resignation as a
juridical act vis-a-vis grave fear. In other words, if a person resigns an
office as a result of grave fear, is there a way in which the resignation
could be said to be invalid, given that juridical acts which are placed
as a result of grave fear are generally conceived in law to be valid
rescindable? The rights and obligations of the Christian faithful is at
stake here and, faithful to ecclesiastical communion as proposed by
the Second Vatican Council, the Code highlights them sufficiently in
Canons 208-231, bearing in mind the fundamental equality of
christifedeles' as seen in Canon 204. The paper attempted a concise
analysis the concept of juridical act as found in Canon 124 indicating
the element of grave fear as one of its defects. It, then, explored the
canonical notion of resignation from ecclesiastical office
highlighting its nature as a juridical act. The fundamental part of this
paper is a canonical evaluation of how the element of grave fear can
vitiateresignation from office. It argued that grave fear can be either
just or unjust. It is just when it is aimed at the common good of the
Church. Using Canon 1742 § 1 as an example, it concluded by
holding that grave fear does not vitiate resignation from office when it
isjustly inflicted.

JURIDICALACTSAND THE DEFECT OF GRAVE FEAR
Omnes de finitiones periculo sussunt, says the Latin maxim. Precisely
for this the Code does not define juridical acts. According to
Thierault, it is difficult to define juridical acts in Canon Law but it is
not impossible.” Thus some authors only provide descriptions’ while
others attempt a definition.’

Juridical Act and Juridical Facts: A Distinction

Juridical acts are different from other acts. Juridical acts are
commonly distinguished from juridical facts as both could be easily
misconstrued. A juridical fact is that which has a juridical
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consequence; the law ascribes juridical effects to it such that
questions of right and obligation may arise ad normam legis.
However, juridical facts only serve as sources of rights and
obligations they are not rights and obligations in themselves neither
do they serve as an exercise of rights and obligations.” On the other
hand, there are certain facts that are not beyond the will and choice of
the subject or person.’ These are made voluntarily according to the
norms of the law. They are called juridical acts. Juridical acts are
those acts that are performed with personal freedom and with a free
intention to produce a juridical effect. In this sense, while the law
itself is the source of juridical facts, the source of juridical acts is the
human will; take away the human will and its acts lack juridical
effects, it lacks validity as a human act. Thierault puts it clearly:
“actus humanus socialis legitime positus et declaratus, cui a legeideo
et eatenus effectusiuridicusdeterminatusagnoscitur, quia et quatenus
effectu silleabagenteintenditur”.’

Thus, a juridical act is an act of will externally manifested
with certain juridical effect in view. The human person is central here
as a subject of rights and obligations. The effects of such a freely
placed act are recognized by the law because the law also recognizes
the private autonomy of the human person.” For this same reason, a
juridical act must be a human act as different from an act of man. An
act of man does spring from the will of the person; it is mechanical,
involuntary and reflexive. Some of these reflexive acts can be
conscious but they transcend the control of man's will’. On the other
hand, a human act is an act of man placed consciously and
voluntarily”’, per rationemetvoluntatem. It is a deliberate and
responsible act. If there is an absence of sufficient knowledge/
consciousness and a determined will an act cannot be said to be a
human act.

Juridical act is also relational; it is social. It must relate with
an external element. Thus a mere desire is not enough to place an act.
A good example is marriage; it is not enough to desire to marry a
person it must be freely expressed in a matrimonial consent by a
person who is capable by law. It must also be legitimate,
positusadnormamiuris, following the stipulations of law."
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Validity of a Juridical Actin Canon 124 § 1

Having described what a juridical act is, let us now take a look at the
elements that make it valid. As noted above, Canon 124 § 1 only
describes a juridical act and its validity: 4d
validitatemactusiuridicirequiriturut a persona habili sit positus,
atque in eodemadsint quae actumipsumessentialiterconstituunt,
necnonsollenmiaet requisite iureadvaliditatemactusimposita.” The
law thus proposes certain elements for a valid juridical act giving rise
to an important distinction between a valid act, an invalid act and a
non-existentact.

Ajuridical act is said to be valid when it is efficacious; that is,
it produces a juridical effect when it is placed by a legally qualified
person with a capacity to act. The law says that only a validly
ordained priest (male) can validly celebrate the Mass. If a female
Religious celebrates the Mass she is not qualified (un-ordained) and
so lacks the capacity to act. Such Mass is invalid and non-existent
because it lacks the essential and constitutive element of a valid
priestly ordination reserved only for viretbaptisatus (cf. Can. 1024)".
Ajuridical act is said to be null when the constitutive element is there
but the procedures and formalities requested by law are absent.

RESIGNATION FROM ECCLESIASTICAL OFFICE: A
CONSIDERATION OF CANON 188 CIC
Notion of Resignation from Ecclesiastical Office
Chiappetta describes resignation from office as the cessation of office
in a voluntary and free way'* except when it is recommended by the
law.” Here, also, the Code does not define resignation. For Garcia
Martin, resignation is the free cessation or legitimate removal from
an ecclesiastical office made by a competent authority and accepted
by the same'’. His presentation of resignation is very interesting to us
here because, as we shall see later, resignation from office can also be
done by legitimate removal. However, the decretalist Godefridus (de
Trano) gives a famous description of resignation:
renunciatioestpropriaereiveliurisspontanearefiutatio.

According to Wiecek, this definition offers us two elements of
resignation from ecclesiastical office; the object and the will."” The
object of resignation is connected to the ecclesiastical office
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adnormamcan. 145 § 1 CIC understood as “any post which by divine
or ecclesiastical disposition is established in a stable manner to
further a spiritual purpose.” For example, the office of a parish priest
is created ipso iure when a parish is created.”* The object of the office
is the parish while the subject of the office is the incumbent parish
priest. In other words, the object of resignation is every office stably
constituted for the spiritual good of the faithful while the subject is
the holder of the office who resigns.

Let us now attempt an exegesis of Canon 188 CIC on
resignation from ecclesiastical office bearing in mind that the Code
recognizes the right of every office holder to freely, voluntarily and
consciously resign from their office for a just cause ex can. 187 CIC.
The wordings of Canon 188 CIC are highlighted below.

Canon 188 CIC (Latin) Canon 188 CIC (English)
Renuntiatio ex metu gravi, A resignation which is made as
iniuste incusso, dolo vel errore | a result of grave fear unjustly
substantiali aut simoniace facta, | inflicted, or of deceit, or of
ipso iure irrita est. substantial error, or of simony,
is invalid by virtue of the law
itself.

We have already said that resignation is a juridical act. This implies
that it is regulated by the general norms on juridical act found in
Canons 124-128 CIC. Having said that, it is important to bear in mind
that Can. 125 § 2 CIC says that a juridical act placed out of grave fear
is not invalid but Canon 188 says that a resignation that is a result of
grave fear is invalid by virtue of the law itself. How can this
divergence be explained canonically?

The eminent canonist, Chiappetta explains that the will” of
the office holder is very important; he must be free and responsible for
his act of resignation with a capacity to will”’. Grave fear affects the
will of the person and inhibits his ability to freely and deliberately
place an act as serious as resignation from office.

Also, based on Canon 125 § 2 CIC, an act of resignation
would be valid but become rescindable; that is it can be challenged.
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Canon 188 CIC does not speak of force inflicted externally because
such act would be absolutely null, in existent. It rather speaks of
moral force which acts within the person; it touches on the person's
state of mind in the form of psychological pressure or grave threat
which results in apprehension thereby pushing the person to do
something they would ordinarily not do, as the only available means
to free themselves from the threat.” Ancient Roman law defines this
kind of fear, metus as trepidation of the mind caused by instant or
future danger.” Placed side-by-side, therefore, it can be seen that Can.
188 CIC makes exception to Can. 125 § 2 CIC. It is, however, an
exception which is in conformity with the ipsissimaverba of Can. 125
§ 2 CIC: “unless the law itself provides otherwise.” Thus Can. 188
CICis a fantastic example of a case where the law provides
otherwise.”

Furthermore, the will or voluntariness must be manifested
and remain in existence at the moment of the act of resignation. So ifa
gun is put to his head, coercing him to resign his office as Parish
priest, if he writes the letter and signs it while the gun is still placed to
his head, his resignation is invalid.

Thus, based on Can. 124 § 1 CIC and Canons 187 CIC and
188 CIC as analysed above, we can say that the requisite elements for
avalid resignation include:

1. It must be according to the norm of law, ad normamiuris. For
example where the law says the resignation must be accepted by
the competent authority™

2. It must be based on a deliberate will on the part of the subject
who resigns, he/she must be responsible for the act

3. The will to resign must be freely manifested

4. Tt must be for a just cause. The crux of this paper is a canonical
evaluation of the concept of just cause in relation to resignation
from office.

JUST CAUSE AND VALIDITY OF RESIGNATION

At this point, it is imperative to note that Canon 188 CIC falls within
the scope of loss of ecclesiastical offices. It would be noted also that
resignation can also come about through legitimate removal as found
in Can. 1742 § 1 CIC for example. It suffices to add that removal from
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ecclesiastical office (cf. Can. 192) is not a penal act as in deprivation
of office (cf. Can. 196); it is never for punishment. It is a pastoral and
disciplinary act of a competent authority, aimed at the salvation of
souls. Itis different from transfer (Cf. Can.190). Canons 192-195 CIC
and Canon 1740 CIC provide for canonical procedures for removal
from ecclesiastical office.”

Our focus is on just cause. In what way can it be said that the
cause or reason for resignation is just? If Canon 188 CIC says that the
grave fear which leads a person to resign must be justly inflicted for
the resignation to be valid, how does one measure or determine a
justly inflicted grave fear? In fact, the process of removal of a parish
priest by resignation, stipulated by Canon 1742 § 1 CIC, states that
the bishop must “persuade him in a fatherly manner to resign his
parish within fifteen days.” This paternal persuasion is required ad
validitatem™. Should this persuasion include some modes perceived
by the parish priest to be threats or unjustly inflicted grave fear, would
we say the resignation is invalid, if the parish priest resigns? What if
the persuasion includes some threat, can there be a form of just threat
that does not diminish the sufficiency of personal freedom?

We say that a cause is just when the act is voluntary and is
based on a specific and known cause or ratio and it is determined by
the competent authority according to canonical norms”’. A just cause
could be those subjective elements such as the necessity and
exigencies of the office holder and his peculiar subjective conditions™
like sickness or ineptitude. It could also be objective such as those
clements that concern the office itself, the needs of the Church, the
salvation of souls or other external elements which do not depend on
the office holder”. In addition, a just cause can also be the right to
defend oneself, which has been well defended by Rotal
jurisprudence,” and to protect one's good fame (cf. Cann. 220; 1745,
n. 1). We also see just cause in the law giving the office holder time to
decide™ such that the resignation remains the free choice of the office
holder.

There are two ways of assessing an unjust cause. The first is
quoadsubstantiam. That is the threatened evil touches on the right of
the person, the passive subject in an unjust way. The second is
quoadmodum which is a type of unjust cause that takes place when
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the threatened evil touches on the concrete circumstances in which
the threat is made. Using these modes to determine a just and unjust
cause, we may then re-evaluate the resignation process with Can.

1742 § 1 CIC as an example. A bishop, having followed the
canonical process stipulated by the Code, can tell a parish priest to
write a letter of resignation from office within fifteen days or face
being removed. If the diocesan bishop accompanies this with a threat
that violates the rights of the parish priest, the threatened fear is just
all the same because it is just substantially related to the office which
needs to be vacated and because it is within norms of the law ex Can.
1742 § 1 but the manner (mode) of ensuring the resignation or placing
the threat could be unjust.

Thus the canonical doctrine in Can. 188 CIC is that for a
resignation to be free, valid and just, it must not be the result of an
unjustly inflicted grave fear except such grave fear can be justified by
the fact that the threatened evil is for a good cause. This view is well
supported by a number of eminent canonists.” It can be seen,
therefore, that resignation as a result of grave fear could be just if the
threat is carried out in the exercise of right and obligation. The bishop
who asks a parish priest to resign or be removed ex Can. 1742 § 1 is
exercising his right and duty as bishop of the diocese who exercises a
power of jurisdiction and governance. The threat is also just because
the removal is aimed at a just end which is the good of the faithful,
salus animarum.

CONCLUSION

We have, so far, analyzed the canonical concept of resignation
keeping in mind that every ecclesiastical office has a spiritual finality.
Our analysis of Canon 188 CIC was embarked upon with a
justification of the fact that resignation is a juridical act; it is a human
act that must be deliberately and freely placed for it to be valid. A
further credence is the grounds that the norms which regulate
cessation or loss of ecclesiastical offices are meant to protect the right
of the office holder and to preserve the dignity of the office itself.
Hinged on this, we hold that a resignation from office could result
from grave fear but the fear must never be unjust if the resignation is
to be valid. The fundamental question was then raised: when is grave
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fear unjust? Our undertaking of the study of Can. 188 CIC, in relation
to Can. 1742 § 1 CIC, revealed that a threat that inflicts grave fear is
just provided that it is inflicted for the exercise of a right or an
obligation: to attain a just end, the good of the Church and the
salvation of souls.
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