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The term “Product liability” is used to identify the body of lawthat
seeks to hold manufacturers and sellers financially responsiblefor their
products not meeting safety standards. It is the area of juridical studies
in which producers, distributors, suppliers, retailers, and others who make
productmas available to the public are held responsible for the injuries
those products cause and make compensation to the victims of such
defective products. This research paper expounds the emerging legal concept
of product liability from the perspective of Islamic law. The paper traces
the roots of the notion of product liability in classical Islamic legal
tradition. It has attempted to explore the theoretical foundations of the
product liability in Islamic jurisprudence.lt also embarks on defining the
important notions such as producer, product, liability etc. from an Islamic
legal perspective to provide basis for an Islamic concept of product
liability. The examples for holding the sellers liable for defective products
have been quoted and analysed from the traditional sources of figh.
Moreover, the paper has highlighted the need for substantive law
development in the area of product liability in Islamic law to meet challenges
in the modern era of science and technology. The paper has been concluded
with the findings that Islamic law has provided concrete theoretical as well
as practical solutions for the issues of liability arising out of defective
products. The research is basically a legal doctrinal research which is
essentially a method of qualitative research and library-based study.

Key Words: Product, Liability, Defects, Shar‘iah,

Introduction

The jurisprudence of consumer protection is expanding day by day,
and it has covered many aspects of human life. There are many aspects
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of the consumer law such as quality of goods and services, consumer
credit finance, holiday laws, and consumer remedies etc. The area product
liability law is a hybrid collection of inter-connected aspects of law.
Consumer Protection against defective products has become unavoidable
due to the advance technology and rapid increase in number of products
and services. Products form an integral aspect of all our lives. “Product
liability” is the term used to identify the body of lawthat seeks to hold
manufacturers and sellers financially responsiblefor their products’ safety.
Product liability is the area of law in which manufacturers, distributors,
suppliers, retailers, and others who make products available to the public
are held responsible for the injuries those products cause. Although the
word “product” has broad connotations, product liability as an area of
law is traditionally limited to products in the form of tangible personal
property.! Product liability has to be distinguished from “product safety”,
which is a separate regulatory regime imposing administrative penalties
and regulating control of unsafe products. Both regimes have consumer
protection as their common aim.

After the industrial revolution and mass production of products, the
necessity of protecting consumers’ rights by approving some rules
regulating the relationship between producers and consumers is greatly
felt. Product Liability law is the outcome of such an effort. It is a body
of law which solves this problem and provides compensation for physical
injuries and property damage resulting from defective and unreasonably
dangerous products, and from the failure of a manufacturer or seller to
warn the consumer of product dangers. There are many reasons of the
harms caused by the products. The major reasons relate to behaviour
and knowledge of product users, environment of use, design or construction
of the product using safety analysis. Changing the product or process
design and improving quality management is easier than changing the
human culture or behaviour and environments. It is for this reason that
we observe an increase in manufacturer’s responsibility resulting in major
changes in product/ process design. Consequently, manufacturing
innovation is found to be one major vehicle for reducing the risk of injury.
Product safety and liability laws (where they exist) are continuously
being strengthened in order to protect the consumer.” The basic purpose
of the product liability is to insure the consumers right to safety;
emphasised in the United Nations Guidelines for Consumer Protection.?
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Product liability is a modern phenomenon, and so it is easy and
interesting to track how legal systems have, within a relatively short
space of time, reacted to this new topic.* Solutions have sometimes been
developed by the courts out of existing legal principles, and at other
times, solutions have been created by legislatures. Because preexisting
legal principles were similar in most countries, it is interesting to see the
extent to which systems were prepared to amend their traditional concepts
without having resort to legislation. As the new regimes claim to adopt
strict liability, there is plenty of scope for comparison as to the actual
extent to which they deviate from traditional forms of liability.’

Product liability is actually the attempt to answer the question of to
whom the risk of damage resulting from modern machine-guided mass
production should be allocated. Should it be allocated to:

— the victim, as the price for his participation in the advantages of
the industrial development, but to be borne as an inevitable Act of God,

— to the state, this means to all taxpayers in solidarity, or

— provisionally to the producer having provided the cause of damage
by manufacturing a product which did not meet the safety requirements
that the public at large expects-provisionally to the producer, because he
alone can distribute his expenses to the rather limited group of product
users by incorporating them into his sales price?

The answer to this question seems to be one of perspective: the
traditionalist prefers the first choice, a citizen believing in state-organised
solidarity the second, and the person devoted to state-free liberal
convictions the last one. There are no other solutions than these three.
One has to decide. Good arguments exist for each of these solutions.®

In the developed parts of the world almost all countries have
adequate legislation to deal with such issues e.g. Consumer Protect Act,
1987 in United Kingdom and EU Directive on the Liability of Defective
Products, 1985 in European Union etc.” On the other hand, the situation
in most of the Muslim countries is entirely different and in this part of
the world it is believed that the harm caused by a defective product is
due to the will of God and the manufacturer is not considered to be liable
for any of his fault or negligence, hence, there are no product liability
laws in these countries.® Perhaps this is the reason that this area of law
seems to be a new one for Muslim jurists and that’s why very little
amount of literature can be found on it from the perspective of Islamic
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law. Whether or not such a belief has been endorsed by the Shari‘ah
is the focal point of this research.’

It is pertinent to mention here that in Pakistan, the term ‘Product
Liability’ has not been defined in any statute which is a proof of the lack
of product liability regime in the country. Currently there are various
consumer protection Acts in the country but only one Act (Punjab
Consumer Protection Act, 2005) has provisions about the liability of
defective products. Pakistani law on product liability is facing disparity
and not clear as in many statutes on consumer protection (e.g. Islamabad
Consumer Protection Act, NWFP Consumer Protection Act, Baluchistan
Consumer Protection Act) there is no reference to the liabilities arising
out of the defective products. Moreover, Pakistani regime of contract
and tort have failed to provide adequate protection to the consumers in
product liability cases, it is, therefore, unavoidable to promulgate legislation
based on the notion of strict product liability. Under these circumstances,
Pakistan has two options to have an adequate regime for the liability of
defective products i.e. to apply the English product liability regime that
is based on EU Directive on product liability that suits with the legal
landscape of Pakistan being a common law country and the second is to
promulgate its own law on the subject based on the principles of Islamic
law as it has been highly stressed in the Constitution of the Islamic
Republic of Pakistan that all the laws must be in conformity with the
injunctions of Islamic law.

It is, therefore, one of the basic purpose of this research paper to
trace the issue in the classical Islamic legal literature. Moreover, the
research paper, in hand, analyzes the juridical foundations of modern
product liability law and compares the same with the unanimously agreed
principles of Islamic jurisprudence that could be considered as the
theoretical foundations for extending liability to manufacturers of defective
and dangerous products.

The Legal Concept of ‘Product Liability’

The term ‘product’ indicates an item which has been manufactured
and then sold, perhaps through an intermediary, to the consumer. In
market transactions the term “product’ is referred to anything that can
be offered to market that might satisfy a want or need. It is also called
merchandise. According to manufacturing, products are purchased as
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raw materials and sold as finished goods; supplies are usually raw materials
such as metals and agricultural products, but a product can also be
anything widely available in the open market. In project management,
products are the formal definition of the project deliverables that make
up or contribute to delivering the objectives of the project”.!” There is no
definition of product in the general English law of negligence. Under the
new rules, however, ‘product’ is a central concept — if no ‘product’ is
involved then the new regime of strict liability will not be attracted. In
the United Kingdom it is usually taken to mean that class of liabilities to
which commercial manufacturers and commercial suppliers of goods are
subject because a good has caused some form of actionable loss to
either a business, a consumer (someone who intends to use the product
for private use) or a bystander."! The term “product liability” is used
to identify the body of lawthat seeks to hold manufacturers and sellers
financially responsiblefor their products not meeting safety standards. It
is the area of juridical studies in which producers, distributors, suppliers,
retailers, and others who make products available to the public are held
responsible for the injuries those products cause. Although the word
‘product’ has broad connotations, product liability as an area of law is
traditionally limited to products in the form of tangible personal property.'?
Developments in science and technology constantly exert new pressures
on existing legal concepts. The speed and accuracy with which those
concepts are able to adapt to such challenges have important social and
economic consequences.'?

This phenomenon is due first to the higher standards of living which
have led to an increase in the amount of consumer products and a
corresponding increase in the possibility of damage caused by defective
products. The quality and quantity of damage and injuries which these
new manufactured products may cause has increased. This is due to the
increase in number of dangerous products that are used by relatively
ignorant customers. Damage caused by a defective wagon in the tenth
century was not as serious as injuries caused because of a car with a
defective brake or a drug with dangerous side effects. Therefore, someone
must be held liable for products that prove to be unsatisfactory or that
cause damage.'* Once this occurred Western legal system has developed
its own law to protect consumers. The advancement of technology and
change in trading methods has made product liability a very important
legal issue of modern times.
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Juridical Foundations of Modern Product Liability

Product Liability has been one of the fastest developing areas of
law in both US and in Europe in the second half of the twentieth century.
The American Law Institute recently issued its Restatement (Third) of
Tort: Product Liability (hereinafter Third Restatement), which limits strict
liability to manufacturing defects.!> The impact of this approach on state
law is unclear. Meanwhile in Europe, following the enactment of the
French product liability law in May 1998, all member states of the
European Community (EC) have implemented the EC Product Liability
Directive of 1985 (hereinafter EC Directive), which requires member
states to introduce strict product liability legislation.'® The EU Directive
became part of almost all the European countries including United Kingdom
in the shape of Part-1 of the Consumer Protection Act, 1987. While
discussing the legal basis for modern product liability law, Jane Stapleton
explaining the views of Tony Honore regarding ‘strictmoral enterprise
liability’ writes that there is a coherent theme which does not link most
existing pockets of tortuous strict liability, including those aspects of the
product rules in the US and EC which are stick. It is the taking of risks
in pursuit of financial profit.!” A non-consequential basis of these liabilities
might be expressed in terms of a moral argument that if, in seeking to
secure financial profit, an enterprise causes certain types of loss, it
should be legally obliged to pay compensation to the victim. This is
termed by them as the ‘strict moral enterprise liability’ argument to
distinguish it from the diffused concept of enterprise liability, which has
been used in many different and loose ways. The author argues that the
moral enterprise liability provides a considerably better fit with those
rules than economic theories, although still not a completely satisfactory
fit. It is considered as the basis for the modern US and EC product
liability laws.'®

The Nature and Scope of Product Liability Law

The scope of product liability law is increasing day by day. After
the industrial revolution and mass production of products, the necessity
of protecting consumers’ rights by approving some rules regulating the
relationship between producers and consumers is greatly felt. Product
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liability law is the outcome of such an effort. It is a body of law which
solves this problem and provides compensation for harms caused to a
person or property due to defective or unreasonably dangerous products,
and from the failure of a manufacturer or seller to warn the consumers
of potential threats in a product. There are many reasons of the harms
caused by the products. The major reasons relate to behaviour and
knowledge of product users, environment of use, design or construction
of the product using safety analysis. Changing the product or process
design and improving quality management is easier than changing the
human culture or behaviour and environments. It is for this reason that
we observe an increase in manufacturer’s responsibility resulting in major
changes in product/process design. Consequently, manufacturing innovation
is found to be one major vehicle for reducing the risk of injury. Product
safety and liability laws (where they exist) are continuously being
strengthened in order to protect the consumer.!” The basic purpose of
the product liability is to insure the consumers right to safety; emphasized
in the United Nations Guidelines for Consumer Protection.?

Islamic Origins of Modern Product Liability Law
The Concept of ‘Product Liability’ in the Islamic Law

In the Islamic law, the term “product liability” specifically does
not appear in these exact terms in the classical literature of figh. Also,
the fugaha did not mention this term in their writings and manuals.
However, this is not a strange rule in the Islamic law as it has provided
concrete principles to deal with such issues. The liability for manufacturing,
marketing, importing and selling of defective products can be established
under the Islamic Shari‘ah through contract, tort and even on the basis
of statutory law i.e. any law on any subject can be enacted provided it
is based on the sources of Islamic law or at least it does not violate any
injunctions of the Shari‘ah.®' The product liability law emerged as a
crucial legal topic after the industrial revolution starting in the 18th century
while Islamic laws which stopped developing at the tenth century did not
provide for such liability in the strict sense of the word. The society at
that time did not need such rules because, even though some primitive
industry existed, manufactures sold their products directly to consumers,
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and the contract of sale was the basis of their relationship. Hence, the
traditional rules of law of contract and that of torts were considered
sufficient to protect rights of the consumers. In this context, the well-
known contemporary Muslim jurist Dr. Wahba Al-Zuhayli writes:

“... the Muslim jurists in classical figh could not discuss the liability
arising out of the use of manufactured goods and products due to
absence of such incidents in their age because in that period the
technology and production processes were not much advanced as
these are today.”?

The main concern of this research is with the principles of Islamic
law; however it is of great significance to quote some examples that
there had been many proofs of liability for a defective product in the
classical Islamic legal tradition. In this regard, it is pertinent to quote here
the famous Hadith of the Holy Prophet (£2). It is narrated that the
Messenger of Allah (£2) happened to pass by a heap of eatables (corn).
He thrust his hand in that (heap) and his fingers were moistened. He
said to the owner of the heap of eatables (corn), “What is this?”
“Messenger of Allah (£), these have been drenched by rainfall.” He
(the Prophet [£2]) remarked, “why did you not place this (the drenched
part of the heap) over other eatables so that the people could see it? He
who deceives is not of me (is not my follower).*

In another case, the Muslim scholars Ibn il-Asqa said: ‘I bought a
camel from a seller and when leaving the place of contract ‘Ugba b.
Nafi‘ followed me and said: The camel seems fat and healthy; did you
buy it for meat or travel? I said: For travel (Hajj). He said: Its toe has
a hole, and it is not appropriate for your travel. Are you looking to rescind
the agreement? The seller asked ‘Ugba. ‘Ugba responded: I heard Prophet
Muhammad (££) say that the contracting parties have the choice.?*
There are many instances in which a subject matter thing (or good) was
found defective and returned to the seller.

A relevant case is the action of the ‘Umar b. Khattab (d) who
on seeing that a man had diluted milk with water punished him by spilling
it away. One group of the jurists who uphold this principle have given this
ruling, for it is reported of the Prophet (&) that he prescribed the
watering down of milk for sale — though not for drinking purposes —
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because if the milk is diluted the buyer does not know  the relative
quantities of milk and water, and for this reason *Umar ) destroyed
it.» Moreover, the attitude of Islamic law is to prevent the occurrence
of any harm to the consumers; hence, it has encouraged taking initiatives
to block the ways that may lead to violation of consumer rights. This is
materialized through the Islamic principle of sadd ul-dharie’ (blocking
the ways leading to unlawful results).?

Therefore, it has always been considered a duty of the Islamic
state to look after the production processes of consumer products and
a specific institution called Hisbah has been assigned the task to take
care of business practices. The person who acquires profit from their
production is held liable, and moreover any person who has caused
harm to the other in one way or the other is bound to make good
whatever the loss he has caused to the other. The institution of
Hisbah as a representative organ of Islamic state is bound to provide
adequate protection to consumers. The institution of Hisbah must
take notice of different trades in order to guarantee maximum protection
of consumers’ interests and maintain just weights?’ and measures.?® Some
of these are such as fodder merchants and millers, bakers, bread
makers, eateries (cook-shops), butchers, pharmacists, milk sellers,
criers (brokers), weavers, tailors, repairers, ship-men, astrologers, letter
writers, and rice merchants etc.”? The muhtasib must stop unfair
trade practices. It must also take serious actions against unfair contract
terms in order to block all the ways of exploitation. People must
be allowed to provision themselves from each other without any
intermediary.

The muhtasib must examine that the fodder merchants and millers
may not mix bad wheat with good or old with new. They may not hoard
grain. He must check that scales and weights used for the flour and
those for money.*® He must inspect that the flour is fit for consumption.
Then the muhtasib should maintain a proper system for bakers and
bread makers. They should be ordered to make high roof ceilings for the
bakeries-houses and wide vents for smoke. He must order that ovens
shall be kept swept kneading-troughs washed and covered with straw
mats.’! The muhtasib must control cookeries-shops them by weighing
carcasses before they are placed in the oven and after the removal; if
the cooking has been completed there will be a diminution of a third.*?
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Under the Islamic Shari‘ah an animal must be ritually slaughtered to
make it edible.® Qur’an says:

“Forbidden to you (for food) are: dead meat, blood, the flesh of
swine, and that on which hath been invoked the name of other than
Allah; that which hath been killed by strangling, or by a violent
blow, or by a headlong fall, or by being gored to death; that which
hath been (partly) eaten by a wild animal; unless ye are able to
slaughter it (in due form); that which is sacrificed on stone (altars);
(forbidden) also is the division (of meat) by raffling with arrows:
that is impiety. This day have those who reject faith given up all
hope of your religion: yet fear them not but fear Me. This day have
I perfected your religion for you, completed My favour upon you,
and have chosen for you Islam as your religion. But if any is forced
by hunger, with no inclination to transgression, Allah is indeed Oft-
forgiving, Most Merciful”.**

The sale and consumption of things mentioned in the verse of the
Holy Qur’an is not allowed. Similarly sale and consumption of blood is
not allowed in Islamic law. The Holy Prophet (&) has forbidden the
price of a dog and the price of blood.”* Fish and locusts are exempted
from this rule.’® The butchers should not slaughter the animals in the
streets and avoid polluting the same.’” Thus, sale of anything that has
been declared unlawful by Shari‘ah would be considered void.

In case of weavers, the muhtasib must check that the stuff
must be well woven, compact in texture and of the full length agreed
upon and the thread to be of good quality. All other specifications should
be in accordance with the common practices or demands of the
consumers. Hence, the badly woven cloth, for instance, may be ripped
apart and burned. It was for this reason that when ‘Umar b. Khattab
saw al-Zubair’s son wearing a garment of silk he punished him by
tearing iéﬁpart and when al-Zubair said, “Would you terrify the boy”?
‘Umar (—3) replied, “Do not dress him in silk”! Then again, ‘Abdullah b.
‘Umar(d) burned his yellow dyed garment at the bidding of the
Prophet (£2).3 Similarly some jurists uphold this principle concerning the
permissibility of destroying fraudulent work in the crafts.*® This principle of
destruction of defective work in the crafts is quite similar to the modern
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day notion of ‘product recall’ once its defects are proved. The defect is
anything that reduces the actual value of the product and is recognised
by the commercial custom (urf tijari) in a particular age and place.*

It has been made obligatory upon milk sellers that the vessels
belonging to them must be covered and their places of trade white-
washed and paved and the roof must be new, for flies like places where
there is milk. For the mouth of the milk jars is likewise a stopper of clean
palm-fiber is necessary. Vats and other containers must be cleaned out
daily with new palm-fiber and clean water so that the (milk) shall not too
soon deteriorate in hot weather. The milk must be rich and unskimmed;
otherwise its taste and fatness are gone. The sale of milk-diluted with
water is utterly forbidden. The test for it is to throw in a spring of marsh-
lentil.*!

Moreover, Muslim jurists have also established the liability of ship-
men for their negligence. Ship-men shall be compelled not to overload
their vessels inordinately for fear of sinking and they shall not set out
during a gale. If they carry women they must set a partition between
them and the men.*> In case of astrologers and letter writers, these
professions are not allowed in Shari‘ah. If the muhtasib finds anyone
indulging in these practices he must expel him and punish him.** The
Holy Prophet (&) said:

“He who goes to a diviner and believes on his word, he misbelieves
that which had been revealed through Muhammad.”*

All the above examples denote that the Islamic law not only imposes
liability for the defective products but it also holds liable the service
providers for their negligent and faulty services. Hence, in accordance
with the Islamic law the state is authorized to promulgate adequate and
concrete legislation to prevent violation of the rights of consumers. Similarly,
the courts could have jurisdiction to punish those who violate consumer
rights under ta ‘zir and in some cases diyyah (when it amounts to death)
and arsh (when it amounts to inflict harm to any limbs).*

Tracing the Juridical Foundations of
Product Liabilityin Islamic Jurisprudence

Modern Muslim jurists and writers have paid some attention to
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criminal liability in the Islamic law, but not much attention has been paid
to the civil liability in it.* This is a wide area and needs attention for
purposes of compensations and damages. Many of the rights of citizens
are guaranteed through this area”.*’ Civil liability in the context of product
liability under Islamic law can be established in two ways: 1) contract
and 2) tort. In case there is contract between the manufacturer and the
ultimate consumer any liability arising from such a relationship will be
dealt under Islamic law of contract. In case there is no contract then the
issue can be covered in accordance with the rules of Islamic law of tort.
Hence, Islamic law imposes the liability upon the producer/manufacturer
for the harms caused to the consumer by their defective products. In
order to develop the theory of product liability under Islamic law, Magasid
al-Shari‘ah can be of much help and importance. As it has been
mentioned earlier that the objectives of Shari‘ah in relation to people are
to secure their interest and avert harm from them. This objective has
been taken care of in various ahkam that provide mechanism to protect
the individual against the actual as well as expected harm.

However, under Islamic law the detailed rules about civil liability for
defective products are mentioned in the law of contract and the law of
torts. The basis of product liability under Islamic law are two-fold i.e. a
general theory of redressing the harm and secondly harm caused in due
course of a business. The basic purpose is to compensate the person
being harmed and give him an adequate remedy. In Islamic law there are
a number of principles and legal maxims on the basis of which the notion
of product liability can be developed. However, two principles of Islamic
law are of great significance in this regard. These are the: (la darar wa
al dirar), i.e. no harm and no counter harm and (al-kharaj bil-daman’) i.e.
every profit has a corresponding liability. These principles are further
elaborated in the context of product liability as follows:

EvVERY PROFIT HAS A CORRESPONDING LIABILITY (AL-KHARAJ BIL-DAMAN)

In order to establish the concept of ‘Product Liability” under Islamic
Law in the context of commercial transactions,” the well known principle
of Islamic law ‘Al-Kharaj bil-daman’® “Al-Ghunum bil Ghurum” i.e.
every profit has a corresponding liability is quite relevant.”® For example,
the lessor bears all risks in respect of leased property. He takes liability
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of loss, or damage, to his property. So he is also entitled to reap
benefit from it in the form of rentals.’! The basis of this principle is a
Tradition of the Holy Prophet (&%) that a person purchased a slave,
who stayed with him for some time. After some period, the buyer
discovered a defect in the slave. He complained to the Holy Prophet (&%),
who ordered his return to the owner. The owner asked that the buyer
has used his slave, so he should be held liable to pay for the use. The
Prophet (£2) said: “Benefit accompanies liability and risk”, meaning
thereby that this benefit is against the risk and liability that he has
borne, with regard to property, while in his custody, since if he had died
before being returned, it would have died as his property.”? According to
the principle, all types of profits in the Islamic law are justified on the
basis of liability (daman). This may be translated as: Entitlement to
profit (revenue) is based on a corresponding liability for bearing loss.
This principle provides that a person is entitled to profit only when he
bears the risk of loss. The principle operates in a number of contracts
such as contract as sale, hire or partnership. A business man is entitled
to profits and gain in his business because he is ready to bear loss.
Similarly, owner of a house is entitled to the rent of his house in the hiring
contract because he subjects himself to the risk of its destruction and
damages to it. This risk makes him the rightful owner of its rent. All
profit that has occurred to the partners in a partnership contract is also
attributable to this principle of liability. On the other hand, any access
over and above the principle sum paid to the creditor by the debtor is
prohibited because the creditor does not bear any risk with regard to the
amount lent.>

The jurists have applied this principle consistently throughout the
entire Islamic law of contract and also in the law of business organization.
Almost every issue of the Islamic commercial law is directly or indirectly
traced back to this principle such as entitlement to profit, the issue of
limited liability, the retaining of ownership in capital by the investor, as
well the ratios in which the profit is shared etc. As the producer of goods
and service provider both intend profit from their activities and therefore
they should bear the loss as well. Now the question of civil liability may
be resolved here so any loss that accrues because of the manufacturer’s
negligence may be corrected by putting a liability on him in favour of the
consumer. Thus, if the kharaj (profit) belongs to him, the liability for
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bearing loss falls on him too. An explanation of this principle may be
found in the words of Al-Kasani, the Hanafi jurist. He states:

“The rule, in our view, is that entitlement to profit is either due to
wealth (mal’), or work (‘amal) or by bearing a liability for loss
(daman). As for entitlement due to wealth, it is obvious, because
profit is a growth in wealth and belongs to its owner. It is for this
reason that the rabb ul-mal in a contract of mudarabah is entitled
to profit and likewise the partner (sharik). In the cases of daman
(liability for bearing loss), if the mudarib were made to bear the
liability for loss, he would be entitled to the entire profit.””>*

In the context of product liability consumers should expect to receive
products that are safe as well as in working conditions and priced fairly,
they should also be notified of any deficiencies. The basic issue in order
to ascertain liability for the defective product is that who should bear the
responsibility i.e. the manufacturer, the retailer, the importer, the seller
etc. This situation becomes very clear after consulting the well known
principle of Islamic law which suggest that the perpetrator who has
caused the wrong is bound to redress the victim. In this context, the
basic principle that establishes the liability of manufacturers, retailers and
sellers etc. for the damages caused by defectives products is “Al-Khardj
bil-daman” i.e. every profit has a corresponding liability.>® This is a well-
established principle of Islamic law. The liability arising from defective
products is covered under the notion of daman al ‘uqud (contractual
liability) under which if the seller sells anything defective that causes
harm to any one, he can be held liable for that under the general principles
of Islamic law.This seems to be in compatibility with the theory of strict
moral enterprise liability that is considered the basis of modern product
liability law. This theory is advanced by Jane Stapleton according to
which everyone who gains some sort of profit from an enterprise will be
held liable in accordance with their proportionate in profit.*®

No Harm AND No CouNTER HARM (LA DARAR wA LA DIRAR)

Islamic law prescribes certain rules which should be observed while
redressing harm. These rules have been embodied in certain secondary
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maxims. These maxims serve as controllers for the above mentioned
primary maxims. These are: a greater harm may be avoided enduring
lesser harm; to avoid the public injury a private injury may be suffered;
repelling an evil will be preferred to securing a benefit and harm is not
removed through another of the same nature. La darar wa La dirar, or
Al-dararu Yuzal: there must be no incipient or retaliatory injury, or Harm
must be eliminated is the basic rule in this context.’” These principles of
Shari’ah provide the basis for product liability under the Islamic law of
torts. The principle means that the harm and retaliation by another harm
is not allowed. It has been interpreted in two ways: harm is not allowed
whether as an initiative or in response and no harm should be caused and
none should be suffered.’®

The source and phraseology of this maxim also cited as al-dararu
Yuzal® is the hadith reported by several compilers.®® Causing initial
harm to another in any way, shape or form is forbidden in Islam, and
retaliatory harm is also forbidden. If someone were to harm another’s
fence or wall, it would likewise be forbidden for the victim of such action
to respond by retaliatory destruction; rather, the solution would be to seek
recourse through the judicial system. An example of the eradication of
incipient harm is where the state/municipality may order a person to
redirect his gutter if it flows into the public thoroughfare in such a
manner that it causes harm to the passersby, or to tear down an addition
to his property if such addition protrudes beyond his property line.
Article 345 of the Majallah cites a more intricate illustration:

“If an ancient defect in the thing sold appears after a defect has
come to it while with the purchaser, the right of the purchaser to
return it to the seller no longer exists, but he has a right to demand
a reduction of the price.”®!

Thus, if a consumer buys cloth and becomes aware of a defect in
the material, such as its being frayed or rotten, after having cut it into
garments, he cannot return the cloth to the seller, because he has caused
a new defect by his having cut the cloth. However, he can petition for
a reduction in price based on the old defect.

Similarly, one of the sub maxims of the above mentioned maxim is
Al-Darar al-Ashadd Yuzal bil Darar al-Akhaff: i.e. the greater harm
is removed by a lesser harm. Ibn Nujaym illustrates this maxim in the
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ruling regarding someone who takes illegal possession of a particular
piece of lumber in his building. If the value of the building exceeds that
of the lumber, then the owner of the building is given possession of the
lumber after paying its due price. If, however, the lumber is more valuable
than the building, then the ownership of the rightful possessor of the
lumber is upheld.®* This rule can be applied in cases where there is clash
between the interests of a producer and the general body of consumers
in favour of the later because their interest is greater than that of the
producer.

It is also a well-established notion of the Islamic law that the
private harm is borne in order to avert a more general harm (Yuta
hammal al-Darar al-Khds li Daf’i al-Darar al-‘Amm).%* This allows,
for example, the proscription of a doctor from practice if it is determined
that he is incompetent, and that permitting him to continue practice would
endanger the lives of patients.* Another example is where the government
could impose price restrictions on food suppliers, thereby causing them
to profit less, but ensuring that their customers are not exploited.®® Thus,
the meaning of these maxims is that no injury be done to anybody in any
circumstances and that injury should not be met with injury. It suggests
that a person, who has suffered some grievance, should not inflict the
grievance as he had suffered on another.

The maxim is applicable to a considerable number of rulings of
Islamic law. The liability arising from a defective product is covered
under the above discussed principles of Islamic law of tort i.e. figh
al-daman. If the seller sells anything defective that cause harm to any
one, he can be held liable for it under the general principles of Islamic
law. The principle of elimination of detriment has been especially observed
in the sphere of contracts and business transactions. The perpetrator
who has caused the wrong is bound to redress the victim in all the cases.
The above mentioned principle of Islamic law has shown that under what
rules of the Islamic law of torts, anyone who causes harm to another
directly or indirectly can be held liable for which the rule of privity was
never a barrier under the Islamic law of tort.

Tracing the Basic Notions of Product Liability in Islamic Law

The modern product liability regime is based on the notions of
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“producer”, “product” and the “liability” etc. It is, therefore, pertinent to
explain the meanings of these basic notions from an Islamic law
perspective.

THE NoTiON OF PRODUCER AND ISsLamic LAw

Islam encourages all types of lawful commercial and business
activities such as agriculture, manufacture, business, trade, and all the
works and labour within the limits of Shari‘ah that produce any goods
or services for the benefit of community is considered as worship. In this
context, it is pertinent to quote the verse of the Holy Qur’an:

“He knoweth that there may be (some) among you in ill-health;
others travelling through the land, seeking of Allah’s bounty; yet
others fighting in Allah’s Cause, read ye, therefore, as much of the
Qur’an as may be easy (for you); and establish regular Prayer and
give regular Charity; and loan to Allah a Beautiful Loan. And
whatever good ye send forth for your souls ye shall find it in Allah’s
Presence,- yea, better and greater, in Reward and seek ye the
Grace of Allah. for Allah is Oft-Forgiving, Most Merciful.”®

Islam has emphasized on more and more production so human needs be
fulfilled but it gives a comprehensive code for consumption. The
Prophet (££) endorsed the importance of legitimate ways of earning in
the following words: “Asked ‘what form of gain is the best? [The
Prophet (&2)] said, ‘A man’s work with his hands, and every
legitimate sale”.”” Islamic commercial law stress a lot on the fulfilment
of human needs along with achieving a great spiritual satisfaction therefore
it gives a balance system for earning and consumption of goods and
services to stabilize the worldly life and life here after. Shari‘ah has
encouraged the production of all beneficial things and condemned the
production of harmful things to humanity. Hence, many Muslim scholars
are of the view that production of tobacco is not allowed and smoking
is prohibited. Similarly the cultivation of opium is not allowed as it harms
the society. For Muslims consumption of alcohol is not allowed either.
The point here is that in the Islamic Shari‘ah the term producer has not
been defined in any specific words by earlier jurists.
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The Islamic Shari‘ah has not focused on the definition of producer
rather it has focused on the product that is produced that whether it is
good for consumption or not. All those things that are harmful to human
life, intellect, family and wealth are declared prohibited both in its production
and consumption as mentioned earlier in discussion on Masalih (interest).
This is one of the primary objectives of the Shari‘ah to acquire manfa‘ah
(benefit) and to reject madarrah (injury, harm) because the acquisition
of manfa‘ah and the repulsion of madarrah represent human goals, that
is, the welfare of humans through the attainment of these goals.®® Hence,
it is at first duty of Islamic state to ensure that the products and production
process are safe and not going to cause harm to the general body of
consumers. If any statutory duty is violated the producer will be
responsible for that.

Here it is pertinent to raise the issue that does the producer etc
owe any duty towards the consumer being harmed by a defect in the
product under the Islamic law? The principle of Islamic law that states:
“Every profit has a corresponding liability”.® Tt covers all the
stakeholders i.e. producer, manufacturer, retailers and suppliers etc. to be
liable for any shortcoming on their part. Thus the notion of liability in the
Islamic law is wider and it covers all those who extract benefit from the
product and it is in conformity with the English product liability regime.
Though there is a debate among the Muslim scholars about the
acknowledgment of corporate personality.”

Here producers and manufacturers include both natural as well as
legal persons because the basic purpose of this thesis is to assess the
liability of the manufacturers for producing defective products and their
responsibility to compensate the victims of such products. Anything that
is explicitly prohibited by the Qur’an and the Sunnah, such things are
not considered mal (property) in the Shari‘ah and their production is
also strictly prohibited such as wine etc. Apart from that there is no
constraint from the perspective of Shari‘ah to define the term producer.
In Islamic law, a Muslim producer would be held strictly liable when he
produces prohibited (haram) products.

THE NoTtIioN oF ‘PropucT’ AND THE IsLamMic Law

In the classical Islamic law no specific definition of the term ‘product’
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exists; instead the term ‘mabi’ has been used by the fugahda* that means
subject matter to indicate all sold ‘valuable’ things including ‘product’ in
its contemporary meaning.”' Islamic law has explicitly mentioned the
criteria for halal and haram. Besides, halal and haram there are certain
things on which the Islamic law is silent. The Muslims are required to
abstain from such doubtful things also.”

The general principle of Islamic law regarding the ‘products’ is
permissibility. All the beneficial and harmless things are permissible, unless
explicitly prohibited by the Shari‘ah. This is based on the well-known
principle of Islamic law: ... the original rule for all things is permissibility
unless the prohibition is proved.””® This principle explains the scheme of
Shari’ah, regarding halal and haram. Allah (S.W.T.) out of His infinite
and boundless mercy, has permitted certain things, and prohibited certain
others. While doing this, He has secured human beings’ interests, and
averted harm from them. There is another rule of Shari’ah that: “Al-Asl
fi al-Manafi’ al-Ibaha wa fi al-Madar al-Tahrim” i.e. the original rule
about beneficial things is permissibility, and for harmful things is
prohibition”.”* Anything that is beneficial for the people is lawful, and a
thing which is proved harmful, for them is unlawful.”

THE NoTiON OF ‘LIABILITY’ IN IsLaMic Law

As far as the notion of liability is concerned, Islamic law termed it
as responsibility (dhimmah). In the the Islamic law, the general principle
is freedom from liability which is incorporated in the well-established
principle of Islamic law: “Al-Asl Bara‘t ul-Dhimmah” i.e. freedom from
liability is the fundamental principle.” According to this principle of Islamic
law no one is liable to be penalized until his guilt is established by lawful
evidence. Till that time, he is presumed to be innocent. The reason is that
innocence is a state of certainty, and guilt is doubtful.”” This presumption
of innocence from liability is based on a hadith of the Holy Prophet (&)
which places the burden of proof on the plaintiff. The Prophet (&)
said: “The burden of proof is on plaintiff and the defendant must
take an oath”.”® The liability under Islamic law is classified into three
kinds i.e. liability for worship, criminal liability and civil liability. This
explains that how and when liability in Islamic law can be assigned to the
perpetrators.
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StrRICT LIABILITY IN CASES OF DEFECTIVE PRODUCTS UNDER ISLaMIC LAw

Here, it is pertinent to address the issue that whether or not Islamic
law approves strict liability in torts cases. Further can such liability be
extended to the cases of defective products? In this regard in the primary
source of Shari‘ah, the Holy Qur’an in a number of verses propounds
the strict liability of a tort-feasor in committing wrong. Some of these are
given below:

“The blame is only against those who oppress men and wrong-
doing and insolently transgress beyond bounds through the land,
defying right and justice: for such there will be a penalty grievous.””

“If any one does a righteous deed, it ensures to the benefit of
his own soul; if he does evil, it works against (his own soul). In the
end will ye (all) be brought back to your Lord.”?°

“O our Lord! truly Thou dost know what we conceal and
what we reveal: for nothing whatever is hidden from Allah, whether
on earth or in heaven.”®!

“Not your desires, nor those of the People of the Book (can
prevail): whoever works evil, will be requited accordingly. Nor will
he find, besides Allah, any protector or helper.”**

“Say: “Shall I seek for (my) Cherisher other than Allah, when
He is the Cherisher of all things (that exist)? Every soul draws the
meed of its acts on none but itself: no bearer of burdens can bear
of burdens can bear the burden of another. Your goal in the end is
towards Allah: He will tell you the truth of the things wherein ye
disputed.” 8

While explaining the above verse, Sayyid Abu Al A’la Mawdudi
(d.1400/1979) writes: “Every person is responsible for whatever he does,
and no one is responsible for the deeds of others”.** So, a man cannot
deny his liability after his intention is established. All these verses mean
that a person will not be liable except for his own torts and wrongs. He
cannot be accountable for the torts or mistakes of other people.*> The
traditions of the Prophet (&) further elaborated the above principle.
There are number of traditions regarding the matter, following are some

of them: “You will not do him wrong and he will do you wrong” %
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“Indeed, your son does not commit any offence against you, nor do
you commit any offence against him™;® and the Holy Prophet (£)
said: “No person should be apprehended for an offence committed by
his father or brother”.*’ Similarly, it has been mentioned in the last sermon
(Khutbah Hujjat ul Wida’) of the Holy Prophet (££) is as under:

“Beware; no one committing a crime is responsible for it but himself.
Neither the child is responsible for the crime of his father, nor the
father is responsible for the crime of his child.”®

All the above Traditions denote that in a tort action for what is
committed by a person, he who acts is liable for what he has done, not
another.

Muslim fugaha ‘ have also applied the rule of strict liability in their
manuals. Some examples are given below:

1. “If a person drowns people by opening up a river dam, or spreads
fire, or destroys a building and causes loss of life, he is liable for
his action”.?

2. “If any person destroys property of another, whether intentionally
or unintentionally, and whether in his own possession or in the
hands of some person to whom it has been entrusted, he is liable
for the loss”.”!

3. “If a person slips and falls upon and destroys any property belonging
to another, he is bound to make good the loss.”?

4.  “If a person destroys the property of any other person under the

mistaken belief that it is his own, he is liable for the loss”.%?

In the above cases the defendant is held strictly liable for accidental
harm, independently of the existence of either wrongful intention or
negligence.

The fugaha‘ have also followed the rule of strict liability in a
number of cases e.g. “If a person, in the exercise of his right, does an
act which involves a risk to another person or property of others, he will
be held liable for the damage, if damage occurs. He should be held liable
to ensure safety of those other persons. For instance, if a person carries
timber along a public road and a piece of timber falls on a passerby and
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causes damage to the person and property, the carrier (hamil) will be
held responsible (ddmin) for the damage caused.”*

The contemporary Muslim jurists termed strict liability as
‘al-Mas ‘aliyyah al-Tagsiriyyah’.*> This clearly shows that the rule of
strict liability appears in Islam and is not alien to the Islamic law of tort.
In both the defendant is liable because he has acted intentionally or
negligently causing harm to the plaintiff’s interest. Hence, the concept of
strict liability is compatible to the Islamic law. However, the English law
is in a developed form today and the rule of strict liability is extended to
many new situations including strict product liability as in English law this
rule has been practised and applied intensively and thoroughly over a
long period of time. Muslim jurists should consider all the legal
developments that have taken place in modern times.

It is also pertinent to mention here that according to M. Muslih-ud-
Din, civil liability in Islam is neither “fault liability” nor “strict liability”,
but may be described as “damage liability”. Thus general principle of
liability in Islam is “no liability without damage” which repudiates the idea
of both “strict liability”” and “fault liability”” and steers clear of the confusion
to which law of torts is subjected.”® In this case, establishing the liability
will be comparatively easy.

In the context of product liability, it is pertinent to mention that
Muslim jurists (Fuqahd®) held craftsmen (Ajir Mushtarak) strictly liable
for destruction or harm to the products in their possession.’” [jarah
(hire) has been legalised by Islamic law due to the need of the general
body of consumers to acquire goods and services and if the contract of
lease is not legalized people will fall in trouble (mashaqqah). There are
two types of [jarah contract; [jarat ul-Ashkhas (hire of employees)
and [jarat ul-Ashya“ (hire of things).”® Then I[jarat ul-ashkads (services
of persons) is further classified into two djir mushtarak (one who
renders his services to everyone like a tailor, shoemaker and the like) and
ajir khas (one who renders services to specific person).”

As a general rule a trustee is not liable for the loss of trust property
if the loss occurs without any fault and negligence on the part of trustee.
But in case of craftsmen and tradesmen, such as tailors, goldsmiths,
shoemakers etc. the Muslim jurists ruled that if the goods are lost or
destroyed in their custody they would be liable to compensate. Thus, if
a tailor received a piece of cloth from his customer and while in his
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custody some loss occurred to it, the tailor will be held liable to
compensate the loss was a result of some calamity and act of nature.'®
The reason for this ruling is that adopting the rule of non-liability for
paying compensation by craftsmen whose trustworthiness is taken for
granted may make them negligent about the goods in their custody with
the result that the owners have to suffer great loss. They may abuse the
trust and misuse the facility. Now through this new ruling the burden of
proof was shifted to the craftsmen, who had to show of negligence.
Hence, the craftsmen (ajir mushtarak), according to the dominant view
in figh, wereheld accountable for the loss of goods in his possession if
they are destroyed by his fault or transgression, the craftsmen were held
liable for paying compensation.'”" This ruling has been given by the
jurists (fugahd‘) on the grounds of public interest so that trustees and
tradesmen exercise greater care i, safeguarding people’s properties.'??
It is reported that Hazrat ‘Ali ) held craftsmen liable for the loss
occurred to the property in their custody.'® This ruling, inter alia, highly
ensures protection of consumers’ interests against harms etc.

This illustration shows that the Islamic law recognises the application
of strict liability in cases of negligence by craftsman in order to safeguard
interests of the consumers. The same rule has to be applied in cases of
product liability.

Conclusion

The ‘product liability’ is an emerging legal concept. The scope of
product liability law is expanding day by day. The modern notion of
‘product liability’ is based on the well-established legal theory of ‘strict
moral enterprise liability’ advocated by many renowned jurists such as
Tone Honore and Jane Stapelton etc. The theory implies the taking of
risks in pursuits of financial profits. If, in seeking to secure financial
profit, an enterprise causes certain types of loss, it should be legally
obliged to pay compensation to the victim. This is based on ‘moral
grounds as well. Hence it is termed as ‘the strict moral enterprise liability’.
It has been argued by many jurists that the ‘strict moral enterprise
liability’ as compared to other theories provides a considerably better fit
for the issues of product liability. The theory is therefore considered as
the basis for modern US and EU product liability laws.On the other hand,
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in the Islamic law, the term ‘product liability’ specifically does not appear
in these exact terms in the classical figh literature.However, product
liability is not a strange concept to Islamic law and the roots of liability
for defective products can be traced in many rulings, principles and
maxims of the Shari‘ah. The rules of Islamic law exist in the Holy
Qur’an and the Sunnah of the Prophet Muhammad (&) and numerous
instances can be extracted from the classical legal literature. In Islamic
law, the producer, retailer and seller etc can be held responsible for the
defective products and compensate the victim under the Islamic law of
contract as well as the Islamic law of tort. In this regard the Islamic
principle ‘Al-Khdraj bi al-Daman’ i.e. every profit has a corresponding
liability makes it very clear to hold all the stakeholders in profit liable for
their defective products and services. Similarly, the Islamic principle ‘Ld
Darar wa La Dirar’ i.e. no harm and no counter harm makes it very
clear that all types of harms has to be redressed. Moreover, to cater for
public interest or maslaha any legislation that benefit the community can
be promulgated such as strict liability in cases of defective products and
services etc. Muslim jurists in this sphere can even take benefit from the
measurements taken in other jurisdictions in order to ensure protection
and promotion of rights of the consumers. Hence, the Islamic jurisprudence
is more comprehensive in cases of defective products provided and
adaptable to the changing circumstances.
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