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This work probes the notion of su/h with its minute details, in the
context of ADR (Alternative Dispute Resolution). It discovers the generic
term Islah as one of the corresponding Shari‘ah’s phenomenon to ADR of
the conventional law. It argues that the mechanism and structure provided
by the Shari‘ah for resolution of disputes through informal techniques is
highly simple, easily understandable, vastly practicable, more expeditious
in bringing finality to the issue, and above all, it is free of cost. It
determines the criterion of fitness of a case for sulh and explores that sulh
could be affected both in civil and criminal areas including major issues of
the Hudnid offenses. The work also covers the details of the subject in
Pakistani legal system, with special reference to the efficacy of Pakistani
Statutes, and efficiency of the learned judges on the subject. Legal effects
of sulh, both in the Shari‘ah and law, have been discussed comprehensively.
Proposals and suggestions for improvement also form part of this work.
Being the very common and efficient method in legal research so far, the
qualitative research technique has been adopted in the present work, where
the content analysis of the secondary data, available in the Shari‘ah and
law on the subject under investigation, has been made with minute details.
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Introduction

Arising of disputes is the ever-connected and unpreventable
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characteristic of human society. Its sole responsible factor is the hankering
nature of man that often appears in the shape of conflict of interest. To
stop the birth of dispute is, therefore, almost impossible and every effort
in this regard would not be more than a futility. What is necessary and
wise is that dispute should not be left unnoticed, keep on growing till it
begins challenging the peace of the whole society. They should be timely
attended to, properly assessed, wisely managed and peacefully resolved. As
the resolution of dispute has a direct nexus with law and order, tranquility
of the society and productivity of its members, it has been a center of
concern for philosophers, academicians, researchers, social workers and
politicians round the world and throughout history. Human history has
witnessed two modes of peaceful dispute settlement i.e. (a) amicable
resolution of dispute through informal techniques and (b) determination of
dispute through formal adjudication. No doubt, the human history has also
experienced the ending of disputes by might and use of force, nonetheless,
it could not be considered as settlement of dispute, and it may rather be
called ‘Suppression of a dispute’.

Regular adjudication is, of course, a peaceful mode of settlement of
dispute; nevertheless, it has some necessary irremovable features that do
not suit the hasty and comfort-inclined nature of humans. These features
have been the subject of criticism by scholars, researchers, judges, lawyers
and other important stakeholders of the justice sector and are, as a result,
frequently counted as “the defects of the formal adjudication”. The defects
mainly include complexity of procedure, towering expenditure, unwanted
adjournments, extremely lengthy cross-examinations, hardships faced by
the party in the production of witnesses, and most significantly the long-
awaited finality of the verdict of the trial court. The situation goes further
worsened when abuse of procedure becomes a common trait of the
lawyers and the judges, for one reason or the other, could not save the
proceedings from wanton, irrelevant and unwarranted performance of
the counsels. Problems in the process of execution of decrees are more
troublesome than those of a hearing of a suit. Juxtapose to it, the system
of resolution of disputes through informal techniques is simple, cheap,
expeditious, everlasting and, more importantly, easy in execution. It saves
the time of the litigants, court and other related departments as it saves
the wealth of the parties and expenditure of the government. These
informal means are, now-a-days, known by a generic phrase of ADR in
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conventional legal paradigm; standing for Alternative Dispute Resolution.
Two of its modes the Mediation and Conciliation correspond to the concept
of ‘sulh’ under the Islamic Law (Shari‘ah).

The Shari‘ah has its own system of informal means of dispute
resolution that is more simple, easy and practicable as compared to ADR
of conventional law. According to the main stream of scholars (both
classical and contemporary), this system is twofold and offers tahkim
and sulh as informal means of dispute resolution. Tahkim corresponds to
arbitration and sulh would cover both ‘mediation’ and ‘conciliation’ of
the conventional law. The Shari‘ah, principally, does not recommend
meaningless and impracticable classification of informal means to
‘mediation’, ‘conciliation’ and ‘negotiation’ as provided by law. To it, all
these phenomena are the ways leading to sul/h, by one way or another.
Pragmatically speaking, even tahkim is not a mode of amicable settlement
in the Shari‘ah and is considered by classical Muslim jurists (fugahd)
as a sub-branch (far‘) of regular adjudication (gada).! This work is,
however, confined to sulh with a further confinement to sulh in dispute
between ordinary litigants, not being spouses. The focus mainly remains
on procedure and effect of sulh in cases pending in courts. Sul/h between
the States (nations), political warring factions and sulh in matrimonial
issues have been kept out of its ambit and would be dealt within some
other academic project. The work investigates the concept of sulh in the
context of modern ADR mechanism with particular reference to the
Pakistani legal system. For the purpose, analytical approach of quantitative
research has been applied.

What has been discovered in this work could be ultimately assessed
from the thorough study of its content, it is, however, briefly stated that
the work has examined the reasons of inefficacy of Pakistani laws and
inefficiency of the learned judges of the trial courts, on the subject. It has
also explored the factors responsible for such defects, as it has offered
suggestions for improvement in the shape of amendments, rectifications,
and purpose-based fresh legislation. Most significantly, the work has
examined the compatibility of relevant provisions of the Pakistani laws on
the subject with Shari‘ah and has pointed out the areas which are not
in consonance with the rulings of Islamic Law and Jurisprudence despite
the fact that consistency of laws with the Shari‘ah is a constitutional
obligation.’
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Need of Ascertaining the Meaning and Limits of
Sulh (Compromise)

Since long, various phrases like Musalihat, Razinamah (in Urdu),
Sulh, islah, Salah, Musdlihat and Musalamah (in Arabic), ‘compromise’,
‘mediation’, ‘conciliation’ and ‘reconciliation’ (in English) are not carefully
used. This careless, or to be more lenient, interchangeable usage would
have been acceptable if kept confined to common conversations, but,
unfortunately, this practice is not being given up even during sharing of
talks, delivering lectures and authoring research papers on the subject
and then its reading out in national and international conferences, seminars
and workshops, specially arranged for resolution of disputes through
amicable settlements. A damaging confusion has, therefore, been created
that has placed the academicians, researchers and predominantly the
practitioners at nowhere. This confusion is quite similar to that which is
being faced by cotemporary mediators due to the unstopped number of
approaches towards the meaning and limits of mediation in conventional
law.® So, it is the right time for ascertaining the meaning of Su/h and
defining its limits in the Shari‘ah — through a process of expurgation of
all other relevant phrases including the meanings of its cognates.

Sulh, also known as musdlamah, is an Arabic noun used for a
‘peace restored state’ arising out of a peaceful settlement that operates as
a contract between the disputing parties. Its nearest synonym is Salah;
the antonym of fasdd/brawl. The second antonym of Sulh, could be
mukhasamah (a state of disagreeing). The most appropriate translation of
sulh and its nearest fellow in meaning would ‘compromise’ or reconciliation
[not conciliation in its technical sense which is covered by Isldh. Islah
refers to efforts for reform and restoring of peace through peaceful
process. It means every procedure that ensures good and prevents evil.
In brief, islah refers to efforts for reforms and efforts to set aright the
affairs of people; as opposed to ifsad which means efforts for chaos and
turmoil. In the present legal scenario, the phrase isldh would cover all
modes of alternative dispute resolution; including arbitration,* and, as
such islah, would be the appropriate similitude of the present day ADR.
Sulh is the name of a contract of peace and also refers to a state of
peace as opposed to a state of turmoil. To be more specific, the antonym
of sulh is fasad whereas the antonym of is ifsad.> The relation of isldh
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and sulh is also that of a source and product. The termination of a
dispute through the process of islah may either be in the shape of
reconciliation (sulh) or other mutually accepted shape as an award.

In the following, the methodology of Qur’an, using islah and
ifsdd as antonyms inter se could be observed. It shall also be
comprehended that how Qur’an condemns the later and how it appreciates
the former. The fact shall also surface that what the modern World
knows as mediators or conciliators, the Qur’an calls them muslihiun.
What the contemporary writers know as miscreants, the Qur’an lists
them as mufsidin.
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When it is said to them: “Make not mischief on the earth,” they say:
“Why, we only want to make peace!”®
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And Moses had charged his brother Aaron (before he went up):
“Act for me amongst my people: Do right, and follow not the way
of those who do mischief.””
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Give just measure and weight, nor withhold from the people the
things that are their due; and do no mischief on the earth after it
has been set in order.?
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“And follow not the bidding of those who are extravagant, — Who
make mischief in the land, and mend not (their ways)’
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There were in the city nine men of a family, who made mischief
in the land, and would not reform.'’

All the above verses and many other like it use both phrases of
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isldh and sulh; as opposite words. Similarly, the Holy Qur’an has also
used sulh and fasad as antonyms and referring to a ‘state of peace’ and
a ‘state of disorder’ respectively. This could be seen in the following
verses:

Wi Waliad o Lagile Uk 36 Ul 52 31 1558 Ll oo A 3130 5
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If a wife fears cruelty or desertion on her husband’s part, there is
no blame on them if they arrange an amicable settlement between
themselves; and such settlement is best;'!

Gl il & Adip ol L ndl ek
Mischief has appeared on land and sea because of (the meed) that
the hands of men have earned ..."?

All the above verses clearly differentiate between islah and sulh;
and also mention their antonyms for further clarification. So, they should
not be confused inter se and both should be clothed with their separate
meanings, particularly in research works, more particularly, when such
works specifically focus on amicable settlements.

The above distinction is also evident in the work of some famous
commentators. For example Allama Shabbir, while interpreting verses
No. 9 and 10, of chapter No. 49 (A4/-Hujurat) writes:

“make excessive efforts for the removal of differences. Do not be
a spectator to confrontation of your brothers, try to the best of your
strength and intervene between disputants. You must fear Allah
while making such efforts”.!?

Mufti Muhammad Shafi has also taken islah in its broader sense
and has not confined it to su/h.'* The significance of this distinction has
also attracted the attention of the legal scholarship and the cotemporary
researchers have concluded that sulh is a descriptive noun whereas
islah (the use of its verb) refers to an act that brings sul/h and removes
its opponent i.e. fasdd." It is probably because of the above distinction
that the learned Imam Muslim, in his Sahih, has captioned the relevant
chapter with isldh, not with sulh.' Similarly, Imam Bukhari has also
captioned one of his chapters with islah.'”
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From the above, it can be easily concluded that, technically speaking,
sulh under the Islamic law competes with radinamah (Urdu)
‘reconciliation’ and ‘compromise’ of conventional law. Isldh competes
with all modes of ADR: the ‘arbitration’, ‘mediation’, ‘conciliation’ and
even the ‘negotiation’. This distinction has also discovered that what the
modern world knows under the generic phrase of “ADR”."® The Shari‘ah
has recognized it under the broad heading of isldh. It is, nonetheless,
highly expedient to explain at this place that unlike the conventional law,
the Shari‘ah does not recommend the complicated classification of informal
modes of dispute resolution. The problems and confusions that has caused
the division of these modes to arbitration, mediation, conciliation, negotiation
and a dozen more could, therefore, not find in room here. The Shari‘ah
has a simple two fold division of informal techniques; (a) Tahkim, the
adjudicatory process and (b) Masdalahat; the non-adjudicatory process.
The former terminates in a binding decision whereas the later, if succeeds,
results in Sulh. The procedure for tahkim and gada (formal adjudication)
is the same. The modus operandi for masalahat may be mediation,
conciliation, negotiation or any other.!"

Sulh: The Technical Aspect

What has been explained above about the meaning and limits of
sulh could also be observed in the work of classical jurists (fugahd).
Almost all of their definitions reflect the contractual nature of ‘sulh’ and
do describe it as a noun and not as an action or process of efforts for
reconciliation. For instance, according to Ibn ‘Abidin,“It is a contract
which uproots the dispute and terminates the litigation”.?° Its essentials
are offer and acceptance”.?! Here, the jurist has not only mentioned the
‘contract’, but has also stated its basic essentials, known as ijab and qubiil
or sighah under Islamic law of contract. According to Imam Sarakhsi,
“It is a contract permitted by the Kitdb and Sunnah”.?* Ibn Farhiin
Maliki has said,“Sulh on account of admission is a contract of a sale”.?
Here, the learned jurist has further specified it and has counted it as a
‘sale’ if the defendant submits a cognovits. The compilers of al-Mujallah
hold that “Sulh is a contract that terminates a dispute consensually and
is concluded through offer and acceptance”.?* This definition inter alia
focuses on the objective of the contract of su/h and tells that how this
contract could be concluded. The best definition is, however, that of
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Ibn al-Hummam who says that, sulh literally means termination of a
dispute and technically refers to a contract for resolution of dispute.
Being a contract, a sulh agreement must fulfill all requirements of
a valid contract, such as, free consent of the parties, the parties being
major, consistency with the objectives of the Shari‘ah, determinacy of
the subject matter, consideration being lawful and many more.

Shari‘ah Places More Emphasis on Peaceful Resolution of
Dispute. To It, Regular Determination of
Issues Could be the Last Resort

As compared to the other legal systems of the world, the Shari‘ah
places more emphasis on the peaceful resolution of dispute. Recourse to
regular adjudication is the last option under it. There are numerous verses
in the Holy Qur’an that prohibit ifsad and call for efforts for reformation.
As a rule, for instance, the change in the will of a testator and telling a
lie for a witness are major sins. For the purpose of reform, change in the
will is, nonetheless, allowed. Similarly, in making efforts for reform, telling
a lie has been made permissible.* Besides, it is mandatory for a Muslim
to honor his vow; otherwise he shall pay various kinds of expiations. But
if someone makes a vow that he shall not make any efforts for reform
(to make peace between people), he is under obligation to break his vow,
to pay expiation and should make is/ah between the people. By doing
this, he will commit no sin.?” The relevant verse runs as:

1 g == Al G 1 pALaly 1 g 1558 of IR Al a0l 1 flaai g
“And make not Allah, by your oaths, a hindrance to your being

righteous and observing your duty unto Him and making peace
among mankind. Allah is Hearer, Knower.”?

The sayings of the Holy Prophet Muhammad (££) explain it further:
“Whenever one made a vow (not to do), and the otherwise he thought
better, then he must adopt what is better”.” Another Tradition offers the
same concept as;

“Not the liar is he who makes peace between the people and
speaks for welfare. I never heard the Prophet (££) permitting
telling lies in any case except during war, in making reforms between
people, and in talking to one’s wife or to one’s husband”.*
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Some other Tradition of the Holy Prophet Muhammad (&), like
the following, further strengthen the importance of sulh

“The Prophet (&) said to Abi Ayyib (&2), Should I tell you about
the best of charity? He said, Why not. The Prophet (&%) said,
Make efforts for restoration of peace between the people when
they began to make affray, and bring them closer to when they
have repelled each other (Isldh dhat al-bain)”.>!

Khair is a phrase used by the Holy Qur’an in a number of places.
It means a good deed. For the purpose of this topic, focus should remain
on its use in three different chapters of the Holy Qur’an; the 4/-Nisa’,
the Al-Mujddalah and the Al-Qalam. Admittedly, a mediator, off and on,
holds secret meetings with each disputant party. These meetings are
essential part of efforts to set aright the affairs of the people. In the
Qur’anic parlance, these meetings are known as Najwa. It also denotes the
concept of counseling or conferring. A najwd should be aimed for
unification and betterment (al-birr, al-ma‘riaf and islah bain al-ndss)
of the people. There is a great reward for such counselors. If it is aimed
at creating differences between the masses and deepening of already
tense relations between them, it would be a satanic act (najwd min
al-shaitan), and hence, prohibited for being aimed for injustice (ithm and
‘udwan). Such counselors are hinderers of the good because they are
detractors and spreaders abroad of slanders, transgressors, and malefactors
and intrusive. Here, the phrases ‘detractor/hammaz and spreader abroad
of slanders/mashshaen be-namim particularly refer to the person who
strives to create hatred and intensify enmities between people.’? The
later phrase especially points to the go-between for creating
misunderstandings. It is nothing else but ifsdd; the opposite of islah.
These are the characteristics of infidels and a Muslim must avoid it.*

psbsAll e Ay

Soon shall We brand (the beast) on the snout!*

What is being stated here may be found in the verse:
oﬁjﬂdmdmoau‘wgbﬁtmo&wcmjw
A slanderer, going about with calumnies, (habitually) hindering (all)

good, transgressing beyond bounds, deep in sin, violent (and cruel),-
with all that, base-born,?
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The same idea can be inducted from the following verses:
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Most of their secret conferrings are devoid of good, unless one
secretly enjoins in charity, good deeds, and setting the affairs of
men right. We shall grant who ever does that seeking to please
Allah a great reward.*
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O ye who believe! When ye hold secret counsel, do it not for

iniquity and hostility, and disobedience to the Prophet (££); but do

it for righteousness and self-restraint; and fear Allah, to Whom ye

shall be brought back. (9) Secret counsels are only (inspired) by the

Evil One, in order that he may cause grief to the Believers; but he

cannot harm them in the least, except as Allah permits; and on

Allah let the Believers put their trust.’’

In Islamic Judicial History, the judicial policy of Caliph ‘Umar b.
Khattab (#2) has got its own significance. Once he issued a directive
and used the phrase yastalihu. It is an intransitive verb, tracing back
to the family of ifti‘al. It denotes the performance of some act by
one’s own self.*® It requires no other person or thing as an object. On
this analogy, the correct translation of his directives would be as:
“Return the disputants [pointing to pre-trial proceedings] so that they
may themselves work out a peaceful settlement”.’ Sometimes, recourse
to amicable settlement becomes highly expedient. The Maliki jurists
are of the strong opinion that a judge should refer the litigants to
affect compromise/sulh; if the case is deadly complicated or the litigants
are relatives inter se.* Even a partial compromise (the partial adjustment
of the suit) has been highly recommended. Narrated ‘Abdulldh bin Ka‘b
bin Malik: Ka‘b (#2) demanded his debt back from Ibn Abi Hadrad in
the mosque and their voices grew louder till Allah’s Messenger (&%)
heard them while he was in his house. He came out to them raising the
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curtain of his room and addressed Ka‘b ({2) “O Ka‘b!” Ka‘b replied,
“Labbaik, O Allah’s Messenger (£2).” (He said to him), “Reduce your
debt to half,” gesturing with his hand. Ka‘b said, “I have done so,
O Allah’s Messenger (£2)!” On that the Prophet (£%) said to Ibn Abi
Hadrad, “Get up and repay the (remaining) debt to him.”*' Amazing is
the fact that elucidationists (scholars with expertise in interpreting dreams)
interpret the conciliation-revealing dreams as indicating goodness, welfare,
health and prosperity. So, the inviting of a debtor to conciliation with no
payment would mean guiding an astray to the right path. Similarly, a
compromise with the debtor on a part of the debt [partial adjustment]
would mean the coming of good to the dreamer.*?

For the above significance of sulh, almost every jurist, to whatever
School of thought he may belong, has allocated a considerable part of his
book to sulh. For instance, Aalim b. al-Ala; the author of al-Fatawa
al-Tatarkhaniyah has stated nine thousand six hundred and fifty five
(9655) cases of reconciliation/sulh. Imam al-Sarakhsi had discussed sulh
in six separate chapters.** Ibn Qudamah al-Maqdasi has given ten pages
to sulh despite his extreme inclination to brevity throughout in his book.*
All other imminent jurists, such as Ibn Taimiyah, Ibn Qayyem, Muhammad
al-Sharbini, Muhammad b. ‘Ali al-Shawkani, Shamsuddin Muhammad
al-Ramali, Mansoor b. Yiisuf al-Bahooti, Shamsuddin Muhammad
al-Dasiiqi, Ibrahim b. ‘Ali al-Sherazi, Ibn al-Hummam and al-Kasani
have rich and valuable contributions to the subject. The contemporary
contributors include ‘Abdullah al-Hamid, Ali al-Hammadi, Hasan al-Nidani,
Mahmood al-Sayyed, and Kamil Ahmad.** Wahbah Al-Zuhaili has
specified near about three dozen of pages to sulh.*

In Shari‘ah, there is the concept of compromise between the
plaintiff/claimant and a third stranger, not being a party to the dispute
even. The stranger includes an uncalled mediator and self-appointed
conciliator. If a third person, without permission of the defendant negotiates
the dispute with the plaintiff, and they both arrive to an amicable agreement,
the contract of a valid sulh is concluded. It would, however, be subject
to the subsequent approval of the defendant. Interestingly, if the third
person himself accepts the responsibility of payment, if any, again the
sulh is good. More fascinatingly, if a conciliator, during highly strained
relations between the spouses, negotiates kAul‘ with the husband on his
own risk, without permission of the wife, nothing goes wrong with the
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khul‘. Even in the absence of such risk, kAul‘ shall take place if the
wife approves it subsequently.*’” One can guess the significance of sulh
from the fact that when once a compromise/sulh is affected and the
parties accepted it, its revocation is not allowed even at the consent of
both parties.*

Discovering the Criterion for Fitness of a Case for Sulh

This twofold subtopic points to twofold objective i-e (a) what issues
are capable to admit su/h and what are not so capable? (b) In what kind
of cases, the court would accept compromise? This would require us to
answer some basic questions. For example:

(a) Whether civil and criminal nature of a case matters?
(b) Whether the punishment of an offense being ‘hadd’ is one and the
only responsible factor to render a case unfit for sulh?

It is Incorrect to Presume that Civil and Criminal Nature of a
Dispute Matters while Considering a Case for Sulh

The prime objective of a civil case is to provide remedy to the
effected claimant. For the reason that almost all civil cases carry
the element of infringement of a private right, the jurists of Islamic law
are at concurrence that civil issues are, as a rule, fit for compromise. Of
course, some cases may be exempted on the basis of public policy.
For instance, the civil cases that necessarily require the decree of
the court or the sanction of the court is the requirement of some
Act, may also be exempted such as the probate of a will or faskh
al-nikah (Annulment of marriage contract) on the basis of a husband
being not equivalent (ghair kufwi), or on the basis of dower being less
than that of her equivalent (mithl), or on refusal of wife to accept Islam
after embracing Islam by her husband, annulment under the plea of
missing of husband and annulment on the plea of khiyar al-buliigh
(option of puberty).* Similarly, the cases where the rights of children,
and weaker litigants are exposed to risk, should not be referred to
conciliators under public policy. This list could, however, not be kept rigid
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and will always remain open to decrease and increase according to the
demand of circumstances. The inclusion and exclusion in the list is the
sole domain of legislature and the courts must not encroach thereupon.
On the other hand, a number of criminal cases, particularly, the offenses
against human body (Jinayat) including murder cases (gisds) admit sulh.
Imam Abu Hanifah argues that when ‘afw (absolution of murderer for
no value) by the heirs of the deceased is allowed, how affecting a
sulh (compromise against value that may exceed the limit of diyaf) could
be prohibited. Clarifying the consequents of sulh further, he says that
sulh renders the murderer as innocent in terms of life security, and if
the heir kills him after affecting a proper compromise with him, the
heir shall be executed in gisds (retaliation).’® Ibn Qudamah has claimed
the concurrence of all schools in this regard.”’ Criminal offenses punishable
with ta ziri punishment, on the same way, could be the subject of sulh.
In most of such cases the compromising party would be the State, and
in a very little number of such cases, the victim would be the compounding
side. This later kind is currently known as victim-offender conciliation.*?
The former kind (when the State compounds) is now-a-days dealt
with under the concept of “Plea Bargain”.>® Discussion in the following
would also suggest that hudiud issues, even, could be the subject of
conciliation. From here, it can be concluded that although most of the
civil disputes could be resolved through sulh, it would, nonetheless, not
lead to presume that civility of a dispute is necessary for rendering a
case fit for sulh. Had it been so, all civil cases would have been fit for
sulh without any exception and no criminal case would have been fit for
compromise.

Presumption of Absolute Bar on Conciliation/Sulh in
Hudid Offences is Unfounded

A presumption has dominated the field that there is no room for
compromise/sulh in hudid issues. The presumption is due to our
insufficient legal and judicial education and, more dominantly, lack of
information about the Islamic Law and its jurisprudence. This absolute
negation of sulh is not correct jurisprudentially. The legal fraternity, both
academicians and practitioners, must differentiate between composition
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of a case and composition of an offence; as far as hudid issues are
concerned. The commission of an unlawful act is an offence. When the
event of this offence is reported to the authorities or the authorities
themselves take cognizance of such offence, it becomes a case. No
doubt, hudiid cases are not compoundable but Audiid offences, other
than those of moral turpitude, may be compounded. Abdullah b. ‘Amru b.
al-‘As (#2) has reported the Prophet (&) to have said; “Resolve
hudiid issues amongst you by mutual apologizing (exonerating), because
when they are reported to me, execution becomes obligatory”.** Another
episode is that of Safwan b. Umayyah when he forwarded the burglar
of his cloth-sheet to the Prophet (££). The Prophet (&%) ordered the
amputation of hand. Safwan said, “I didn’t mean that! This may be a
charity for him”. The Prophet (££) replied, “Why didn’t you do that
before you brought him to me”.%

Malik b. al-Zubair b. al-‘Awwam (#&2) narrates that once
Zubair (#2) saw a person taking a thief to the caliph/sultdn. Zubair ({2)
wanted him to release the detainee. He responded that he would take
him to the Authority/Sultan first. Zubair (2) then said, “When you will
bring him before Sultan, then say curse upon the interceder and the
interceded for”.%

As a counter argument, it may be contended that the Prophet (&),
as reported by Abli Hurairah and Zaid b. Khalid (Ln%‘f), had nullified the
compromise in a case of adultery, where the father of the offender had
compensated the husband of the women, by giving him a servant and
hundred sheep. The Prophet (££) executed the lady and punished the
offender with hundred whips/lashes and a year of exile. “O Onais, take
her early in the morning, if she (still) confesses, then stone her to death”.”’
This story negates the admissibility of sulh in hudid. The objection is
jurisprudential in nature and, therefore, has to be responded on the
same way. It has already been explained, in the previous lines, that when
the Authority takes cognizance, no room for compromise remains. Had
this case not been reported to the Prophet (£2), no punishment would
have been inflicted? The incident, albeit, points to the power of the
authority that on taking cognizance, he may declare the earlier compromise
null and void. The following discussion will further clarify the above
discussion.

Qadhaf is admittedly hadd irrespective of the fact whether the
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right of Allah or the right of victim is dominant. The jurists holding the
later opinion advocate the admissibility of sulh in gadhaf. The Shafi‘i
School is of the view that the right of victim is dominant, inheritance
would, therefore, run in gadhaf and that, on compromise, the punishment
would stand dropped.”® This is an example of a situation where
compromise be given effect at a very belated stage, long after the
cognizance of the executive. Imam Malik has also been reported to have
permitted composition of gadhaf offence.” Imam Mawardi is also of
the same opinion.® The Law Reforms Committee of Egypt has
recommended the legislation on this view.!

The above evidences are sufficient to convince that it would be
wrong to presume an absolute bar on sulh in hudud offences. It
may also be noted that the Shari‘ah does not recommend the reporting
of hudid issues to authorities, it rather discourages the same. In the
famous case of Ma‘iz al-Aslami, reported by Hazzal b. Nu‘aim, the Prophet
Muhammad (£2) alerted Hazzal® saying, “Had you veiled him with your
sheet, it would have been better for you™.> Necessary to be noted in this
connection is that composition of such offences at the pre-reporting
stage would not mean the expunging of the offence. The offenders shall
remain sinful until sincerely repented. The composition would merely
keep the commission unnoticed and the offender will escape proceedings
only.

The above details support the utilization of mediation and conciliation
in hudud offences before they are reported to the concerned authorities.
In case of gadhaf, these mechanisms may be utilized even during the
pendency of the case and even just before the execution of punishment;
the extremely belated stage.

The Response of the Defendant Plays Significant Role in the
Classification and Effects of Sulh on the Case

Sulh may be between Muslims and non-Muslim fighters (ahl-
ul-harb). It may be between the rebellions and the ruler (caliph). It may
also be between disputing spouses. But this work would be kept confined
to the su/h which may take place between ordinary litigants in connection
with some property, transactions and commercial matters. While filing
the written statement, a defendant either admits or denies the contents
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of the plaint. Sometimes, he submits an evasive reply that amounts to his
silence (sukiut). A compromise may take place in any of these three
situations, resulting in different effects.* This can be elaborated profoundly
in the following.

Compromise on Account of Admission of the Defendant
(Sulh Ma‘ Igrar al-Mudda‘a ‘Alaihi)

This may occur in a situation where the plaintiff claims the ownership
of some property, which is in the possession of the defendant. The
defendant, while submitting a cognovits,* admits the claim. Thereafter,
if he affects a compromise with the plaintiff, giving him a part of the suit-
property or property other than the suit-property, or usufruct of a property
for a determined period, there would be nothing bad in this agreement.
All schools of thought concur on the validity of this agreement.®® Now,
if the subject of compromise is a property, other than the claimed one,
the agreement shall take the color of a contract of sale; for there is a
consensual exchange of two properties. All rules of the sale contract
would become applicable in this situation. As effect, inter alia, it will
create right of pre-emption in case the property was immovable. Similarly,
indeterminacy (gharar) may prove fatal for such compromise. Various
kinds of contractual options, such as, option of defect, option of examination
and option of keeping certain conditions, shall also run. The existence
and capability of handing over of the subject matter at the time of
conclusion of sulh will become compulsory.®’” The compromise will take
the effect of a lease contract; if its subject matter happens to be a
usufruct. Resultantly, its period must be determined. The death of either
party would vitiate the contract as it occurs in a lease contract.®® All
schools of thought are at concurrence that all factors, that would invalidate
a lease contract, would also invalidate this kind of sulh and the vice
versa.®

Compromise on Account of Denial of Defendant
(Sulh Ma‘ Inkdar al-Mudda‘ad ‘Alaihi)

It will take place where the defendant denies the claim of the
plaintiff. In Pakistani courts, this occurs in 99% suits. If the defendant,
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during the hearing of the case, affects compromise with the plaintiff
on a portion/part of the claimed property, as it occurs in near about
60% suits in Pakistani courts. This type of su/h is permissible according
to the Hanafi, Maliki and Hanbali Schools.” They argue that the plaintiff
believes himself justified and the defendant also believes himself right;
but gives a part of the claimed property just to put an end to the dispute
and to get rid of it as early as possible. This happens when some
people, due to their noble status and undisputed repute in the society, or
business in some significant enterprises, or to avoid oath proceedings
in case of non-availability of plaintiff’s witnesses, do not want to be
indulged in litigation. The su/h is a recommended/mandib act, and
that no part of this type of sulh renders a lawful as unlawful and the
vice versa.”! That’s why Imam Abu Hanifah says, “I see sulh ‘ala
al-inkar permissible, for it satisfies the need of amicable resolution of
disputes”.”

Shafi‘t School and Ibn Abi Laila, on the other hand, see this kind
of sulh impermissible. They argue that if a plaintiff takes the property
falsely, it will be the devouring of another’s wealth which is taboo. If he
takes it in a good belief, yet he takes a thing before the declaration of
his title by a competent court.”

Al-San‘ani has expressed a middle view. He says that the absolute
approval of this kind of sulh is as incorrect as its absolute denial. The
ruling about this su/h shall vary from case to case. There is no bar on
plaintiff to take something in return of his compromise; if he believes the
genuineness of his claim. The denial of the defendant would make no
difference. If he (plaintiff) knows the falsehood of his claim, the
compensatory property or amount (badal al-sulh) would be taboo for
him. As far as the defendant is concerned, there would be two situations.
He would be under obligation (wujiib) to hand over the compensatory
property to the plaintiff, if he believes the rightness of the plaintiff’s
claim but denies it for some reasons. If the defendant believes the
correctness of his own denial, his sul/ih would be permissible (mubdh)
and he may give the compensatory property to the plaintiff to get rid of
his fatigue.”

On the analysis of arguments forwarded by all the learned jurists, it
could be easily concluded that they concentrated more on the religious
side of the issue as compared to its judicial effect. By considering both
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aspects of the matter, it would surface that in case of falsehood of claim,
the plaintiff would be no doubt sinful but the court would give effect to
the compromise, giving effect to the apparent facts and circumstances.
In the absence of any malafide on his part, there could be no blame on
him. As far as the defendant is concerned, he is, by law, allowed to
dispose his property for any lawful objective, and what could be a lawful
objective more than to get rid of cumbersome, lengthy, uncertain and
counter-productive litigation.

Compromise on Account of Silence of Defendant
(Sulh Ma‘ Sukiit al-Mudda‘a ‘Alaihi)

In this case, the defendant neither admits nor denies the claim. So
it also covers evasive written statement. In connection with the validity
of compromise in this situation, controversy between the jurists is the
same as in the preceding kind of sulh i.e. sulh ma‘ al-inkar The
above Shafi‘’s opinion in sulh ma* al-inkar seems to have been based
on his famous statement “no word can be attributed to one who keeps
silence”.”® The opinion of the majority seems to have been based on the
exception to the general rule “silence, in response-wanting situations,
amounts to affirmation.”” In brief, according to majority, including Hanafis,
all the three kinds of su/h, above mentioned, are lawful and permissible.
Resultantly, the title of the defendant in the subject matter of compromise
shall cease.”® No retreat from compromise would be allowed.
A subsequent suit for nullifying of compromise and restitution of such
property shall be liable to dismissal. As a procedural effect, It is evident
from the above that compromise/sulh operates as res judicata in the
Shari‘ah whereas, in Law, it creates estoppels by conduct only.

Legal Effects of Sulh

When the contract of sulh is concluded, the law comes into action
and clothes it with some legal effects- both substantial and procedural.
Those could be concluded as below.”

1) It terminates the suit permanently and operates as res
Jjudicata,’® meaning-thereby; the court would not reopen the issue for
regular hearing between the same parties. Here, the Shari‘ah defers
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with law and goes a step ahead of it by placing a bar on the fresh suit.
In law, the sulh operates as estoppels®! only, and as such it does not bar
the subsequent suit. In criminal side, sulh also terminates the case to the
extent of victim and the right of ta zir remains with the State.

2)  When the sulh is on account of admission of the defendant
in respect of immovable property, it will create right of pre-emption in the
favor of a third adjoining person; as per details stated above.

3)  When sulh takes the effect of contract of sale, it creates all
requirements and consequential effects of sale, such as, all essentials
of validity, transfer of title, option of return on account of defect
(khiyar-e- ‘aib) and option of examination (khiyar-e-rityat) and many
others. The rules of dissolution of contract of sale (igalah) shall also
apply. Igalah may be entered into by the parties, and the sulh contract
may come to an end in all civil and criminal cases with the sole exception
of sulh in murder (gisas).

4) If the sulh turns to a lease contract, the relevant lease rules
will govern it. Fixation of the duration, death of one of the parties and
the devastation and destruction of the subject matter would bring about
many changes.®

5)  When the sulh becomes as sale or gift, it will prevent any
disposition in the subject matter of sulh, before taking possession, more
particularly when the property is a movable one.*

6) Once a compromise/sulh is affected and the parties accepted
it, its revocation is not allowed; even at the consent of both parties.?
Revocation through igalah is a sole exception to this rule.

Problem with Pakistani Statutes and Courts

Pakistani statutes do not mention the phrase “sulh” except Shara ‘i
Nizam-i ‘Adl Regulation 2009 wherein the terms sulh and muslihin
(conciliators) could be found.* The mechanism provided by the Regulation
is highly confusing and the judges and advocates could not ascertain its
contemplation whether it is arbitration or conciliation. The relevant
provision contains the phrase sul/h which points to non-adjudicatory
process and at the same time, it provides for recording of evidence,
inspection of the documents and visit and inspection of the spot which
are the main features of tahkim.® This anomaly could be removed either
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by some rule made under section 17, or by some judgment of the apex
courts, but unfortunately neither the Government has framed the required
rules nor any judgment of the appellate fora has emerged in the long
span of eight years. Another such term is salis (or thdlith) which has
been used in the Small Claims and Minor Offences Courts Ordinance
2001.87 This law also suffers from the same defect. On one side, it
requires the thalith to issue a certificate of voluntariness (being pleased
with the settlement) of the parties, and on the other, it requires him to
issue an award which means his findings based on evidence and other
solid material.® One wonders how voluntariness and award would run
together and how a process could be adjudicatory and non-adjudicatory
at the same time with the same persons.® This feature of the Ordinance
has rendered it almost redundant, and one could hardly find a court
decision under it, particularly in the criminal jurisdiction. In the KP Province,
all judicial magistrates, civil judges and ‘Glagah gadis are notified as
judges of the Small Cases and Minor Offenses Court, nonetheless, none
of them have ever inked down a judgment under the Ordinance.” The
Conciliation Courts Ordinance 1961 is still intact. Truly speaking, it is a
dead piece of legislation and is poor to the extent that it even does not
define conciliation. Almost all its contents carry the features of binding
arbitration, such as the mandatory adjudication of the scheduled civil and
criminal cases by the conciliation courts, recording of evidence, the
issuance of decree and then its execution, and the provisions of judicial
review.’!

The remaining statutes contain the phrases like ‘mediation’,
‘conciliation’, ‘reconciliation’, ‘compromise’ and ‘amicable settlement’.
Some of the examples of such laws could be the Federal Excise Act
2005, Finance Act, 2007, Income Tax Ordinance 2001, Industrial
Relation Ordinance, KP Local Government Act 2013, Sindh Local
Government Act 2013, Punjab Local Government Act 2013, Income
Tax Ordinance 2001 and many more. Worth mentioning is also the fact
that this country has no specific law on the subject where proper meaning
and definition could be found, with ease, for the relevant terms. The
multiplicity of phrases has created hardships, rather confusions, in
understanding and ascertaining their meanings. Whether all these terms
carry the same meaning, similar meaning or distinct meanings? If they
carry the same meaning, then why conciliation and mediation have been
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collectively used in the Code of Civil Procedure 19087? Why the
Family Courts Act 1964 mentions both words of compromise and
reconciliation?”® Why the Urdu terms of Arabic origin “thalith” and
“musleh” were preferred in some special legislation? On the other hand,
the present trend of internationally interchanged use of mediation and
conciliation has further intensified the situation. The apex Pakistani courts
have also not touched this aspect in their judgments and the prevailing
confusion, as a result, has been adversely affecting the impact and
productivity of all provisions, calling for amicable and peaceful settlements.
A proper legislation on the subject is, therefore, needed where all these
anomalies should be cleared in the definition clause with further necessary
explanations and details, such as, who could be a party to compromise
and who couldn’t be, what could be the subject of compromise and what
couldn’t be, and what would be the legal effects of a compromise in a
civil case as well as in criminal? Similarly, the procedure, scope and limits
of compromise should also be clarified.

As explained above, Pakistan has no specific substantive law on
conciliation and compromises, however, its legal system provides for
procedure to be adapted by the courts at the time when the parties have
already entered into a compromise. In civil cases, the Pakistani courts
invoke Order 23 of the Code of Civil Procedure 1908, for passing
orders on the basis of compromise (sulh). In order to achieve the required
number of monthly disposal, more particularly when the case is old and
falls in the targeted zone under the Judicial (Policy Making) Committee,
they accept compromises haphazardly and mostly remain unobservant.
Being in such a state of affairs, they give no consideration to denial or
admission of the defendant. The details forwarded by jurists in this
regard are altogether alien to them. The maximum they know is the fact
that sulh is highly valued in the Shari ‘ah. To them, a compromise merely
means an agreed upon settlement, it has nothing to do with the stance
of the defendant or any type of contract of sale, lease or gift. When the
senior judges of the District Judiciary were asked about the maintainability
of the pre-emption suit, where the cause of action has been shown as
a compromise on account of admission of the defendant, they replied that
they would dismiss the suit for the want of absence of sale contract and
would not accept the plea that the compromise of the present defendant
in a previous case has amounted to contract of sale. Similarly if the
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compromise would carry the element of usury (riba), they would accept
it as valid agreement and would grant a decree accordingly. Another
good example could be given from pre-emption (shuf ah) cases pending
in courts. If a pre-emptor affects a compromise with the defendant on
some value against his right of pre-emption, the learned judge would
allow it and would announce his judgment accordingly. He remains ignorant
of the unsaleable nature of the right of pre-emption. In such a situation,
a judge should, following all schools of thought, reject the compromise
and dismiss the suit for the absence of element of harm (darar).** Had
there been any harm, the pre-emptor would have never accepted value
against it. In brief, they would have no care for the different legal effects
of various kinds of compromise under the Shari‘ah. The situation is not
different on criminal side and the learned magistrates and judges accept
compromises in criminal cases as inattentively as they do in civil cases.
Whenever a compromise is presented before them, they follow section
345 (6) of Code of Criminal Procedure 1898, and deal composition of an
offence as acquittal and as such do not grant ta ziri punishment even
in appropriate cases. The Pakistan Penal Code provides for ta ‘ziri
punishment in section 311 and section 338(E), under the warranting
circumstances despite composition or wavering, in the offenses of hurts
and gatl-i‘amd (murder). This confinement is not inconsonance with the
Shari‘ah which permits rather calls for ta ziri punishment in all offenses
and criminal cases having regard to the facts and circumstances of the
case, despite composition and wavering.”® Sad to say that no case of
conviction could be found even under these two sections, what to say of
the remaining penal sections. At present, in the KP Province only,
201 Civil Judge-cum-Judicial Magistrates, 25 Section 30 Magistrates,
25 Session judges, 100 Additional Sessions Judges, and 12 judges of Anti-
Terrorism Courts are functioning,’ and none of them has ever convicted
any accused under the above sections. Worth mentioning are the
compromises in common murder cases i.e. the cases not falling within
the meaning of terrorism. Across the country, the session judges acquit
the accused on production of compromise. Usually, they do not ask the
State’s representative (Public prosecutor) of his opinion about fa zir. In
the Shari‘ah, when gisas could not be imposed due to compromise,
ta ‘ziri punishment becomes mandatory in appropriate cases and it may
extend to imprisonment for life.”” Malikis are even of the opinion that the
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judge is under legal obligation to award ta ‘zir if gisds is taken away
by compromise. They have even fixed the ta zir in such a situation as
hundred lashes and imprisonment for one year.”® During a training
session on Hudud laws in KP Judicial Academy, the participant judges
were extremely astonished on hearing that there was an effective
difference between Hudiud cases and Hudiid offenses and that there
could be a space for sulh in the later. They were stunned on knowing
that sulh could be affected in gadhaf cases; even at a very belated
stage of hearing. Under Islamic Law and jurisprudence, fa ziri punishments
have their own characteristics in terms of required proof, objectives and
effects of compromise. Except a very few number of cases where the
ta ‘zir could be the right according to some jurists, punishment under
ta zir is the right of the ruler (government), technically known as hagqq
al-saltanah. This right remains with the gddi/judge despite compromise
of the complainant and accused in criminal cases. In the Shari‘ah,
compromise in criminal cases does not necessarily mean acquittal of the
accused. The contents of the section 345(6) of the Code of Criminal
Procedure 1898 and ultimately the judgments of some apex Pakistani
courts on this subsection, which call for the necessary acquittal of the
accused on the basis of compromise, are apparently inconsistent with
injunctions of Shari‘ah or, at the least; they are misunderstood and
misinterpreted as well. A gddi/judge is supposed to see and check the
contents of the compromise. In Pakistan, at times, compromises reveal
the statement of the complainant about the innocence or non-involvement
of the accused in the occurrence. Here the compromise shall lead to
acquittal because it is not a compromise in the real sense; it is rather an
admission by the complainant of baseless or inadvertent allegation against
the accused. In most of the cases, compromises are affected in a way
where the accused accepts the pardon of the complainant as against his
transgression. Here, the compromise amounts to the admission of fact by
the accused. The courts in Pakistan acquit the accused on the basis of
compromise then and there. This practice is against the spirit of Shari ‘ah.
Here, a gadi or judge is required to consider whether the circumstances
and facts of the case warrant infliction of punishment as ta zir, and on
finding reasons for doing so, he shall be under obligation to convict the
accused and impose punishment despite compromise between the parties.
Of course, section 338(E) and section 311 of the Pakistan Penal Code
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1860 permit the relevant trial courts to award punishments as ta ‘zir
despite of compounding of the offense by parties, having regard to the
facts and circumstances of the case. This much is not sufficient and the
discretion of judges and gadis should be expanded to all offenses,
punishable with punishment other than sadd. Once, in response to the
query of three-member bench of the Supreme Court, Mr Munir A. Malik,
the then Attorney General of Pakistan (AGP) had formulated eighteen
points and has sought the guidance of august Supreme Court of Pakistan
in connection of composition of offenses under section 345 of the Code
of Criminal Procedure 1898. The Supreme Court has observed that the
trial courts and the High Courts should not accept compromises with
closed eyes. In one of his points, the learned AGP claims that acceptance
of the commission of the offence is a condition precedent for
compromise.” This stance is quite similar with sulh ma* al-igrar
(compromise on account of admission). To cope with the situation, on
one hand section 345(6) of the Code of Criminal Procedure 1898
should be amended accordingly, and on the hand, the judges, magistrates
and gadis should be imparted comprehensive training on the subject.

Conclusion

The Shari‘ah has its own scientific system of informal techniques
of dispute resolution. The system offers two modes for amicable and
peaceful resolution of disputes: the tahkim (self-binding resolution) and
the sul/h (non-binding settlement). This system is more practicable,
expeditious, simpler and easier as compared to the modern ADR
mechanism. The ADR is, no doubt, cheaper but the sulh and tahkim are
basically probono publico (free of cost). Necessary difference should,
however, be drawn up between Isladh and sulh. The former refers to a
procedure where every effort for amicable settlement of dispute is made
and, as such, it corresponds to the generic phrase ADR, whereas the
later means a contract between the disputants which uproots the dispute
and terminates the litigation; and is similar to the total sum of mediation
and conciliation of the ADR modes. The Shari‘ah and law both recognize
the resolution of disputes through peaceful modes, nonetheless, the former
places more emphasis on it as compared to the later. In the Shari‘ah,
if sulh is the important part of pre-trial proceedings on one hand, it is also
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a process to be rewarded for in the eternal life on the other. Worth
mentioning is the fact that sulh operates as res judicata in the Shari‘ah,
and operates only as estoppels in law. Sulh can be affected both in civil
and criminal cases. Civil or criminal nature of a dispute does not determine
the fitness of a case for su/h. The sole criterion is this connection could
be the involvement of element of public policy in a case. Necessary
distinction should also be made between commission of Hudiid offenses
and Hudiid cases. The former could be the subject of amicable settlement
whereas the later couldn’t be so. Qadhaf offences could be the subject
of compromise; even long after it becomes a gadhaf case. Almost in all
cases of ta zir, the compromising party is the government, and the judge
or gddr may award punishment despite the compromise between the
parties, having regard to the facts and circumstances of the case. In the
Shari‘ah, compromise in a criminal case does not necessarily amount to
the acquittal of the accused, as it is required by section 345(6) of the
Code of Criminal Procedure 1898. The section should necessarily be
amended, for it speaks against the injunctions of Shari‘ah . In the process
of compromise in a civil case, stance of the defendant in his written
statement plays a significant role and his su/h shall operate as sale, lease
or gift as the circumstances may demand. There is multiplicity of phrases
in ADR enabling provision of Pakistani statutes and it has caused
confusions in understanding and ascertaining the meanings of those
phrases. A comprehensive legislation on the subject of sul/h has, therefore,
become the need of the hour. The learned judges have developed a habit
of accepting compromises blindly. This practice has largely defeated the
purpose of laws, both on criminal and civil sides. To handle with the
situation, judicial academies of the country should develop comprehensive
refresher courses and should invite the judges for specialized trainings.
The pre-service training manuals of the academies should also contain
separate modules on the subject.
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