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Abstract: Analogy is an inherently
fragile form of argument, as the con-
clusion is derived from similarity,
while overlooking dissimilarities. Yet
law necessarily depends upon analogi-
cal reasoning to ensure consistency and
predictability in its rulings. This entan-
glement of fragility and necessity com-
pels the legal traditions, like Islamic
and common laws, to formulate a justi-
fication of analogy when applied in
law. The most successful justification,
I argue, is the one that is anchored in
logic. This logical grounding is a
shared feature among contemporary le-
gal theorist Scott Brewer, the informal
logician Douglas Walton, and the 12th-
century Muslim jurist-logician al-
Ghazzali, as all three insist that the jus-
tification of legal analogy is logical.
This paper aims to trace the thematic
contours of their explanation in order to
demonstrate, drawing primarily on al-
Ghazzali’s two works: al-Mustasfa fi
Usil al-Figh and al-Muntahal fi al-
Jadal, that al-Ghazali’s model of ana-
logical reasoning effectively integrates
key elements of Brewer’s abduction
model and Walton’s model of defeasi-
ble argument.

Résumé: L'argumentation par analogie
est intrinséquement fragile, car elle tire
ses conclusions de la similitude, tout en
négligeant les différences. Pourtant, le
droit repose nécessairement sur le rai-
sonnement analogique pour garantir la
cohérence et la prévisibilité de ses dé-
cisions. Ce paradoxe entre fragilité et
nécessité oblige les systémes jurid-
iques, comme le droit islamique et le
common law, a justifier I'utilisation de
l'analogie. Je soutiens que la justifica-
tion la plus pertinente est celle qui re-
pose sur la logique. Ce fondement
logique est un point commun aux
théories contemporaines de Scott
Brewer, au modele de logique non for-
melle de Douglas Walton et a la pensée
du juriste et logicien musulman du Xlle
siécle, al-Ghazali, qui insistent tous sur
le caractére logique de la justification
de l'analogie juridique. Cet article vise
a analyser les fondements conceptuels
de ces théories, en s'appuyant princi-
palement sur les deux ouvrages d'al-
Ghazali : al-Mustasfa {1 Usiil al-Figh et
al-Muntahal fT al-Jadal, afin de démon-
trer que le modeéle de raisonnement
analogique d'al-Ghazali inteégre effi-
cacement les éléments clés du modele
d'abduction de Brewer et du modele
d'argumentation réfutable de Walton.
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Introduction

Despite many differences in their structures and underlying philoso-
phies, Islamic law and contemporary laws share some important par-
allels in their legal hermeneutics. One such feature is that both fun-
damentally rely upon analogical reasoning. In common law tradi-
tions, legal judgments often hinge on the doctrine of stare decisis,
which holds that if a case has been decided in a certain manner by a
court, then a similar new case should be decided similarly (Walton
et al., 2008, p.43). Likewise, Islamic jurisprudence places consider-
able emphasis on giyas (legal analogy), which compares newly
emerging cases with cases resolved by primary sources; the Qur’an
and Prophetic traditions (Hallaq 1997, p. 23)".

A few previous comparative approaches to Islamic and contem-
porary legal theories have offered insightful thoughts on both tradi-
tions and their hermeneutical considerations. In such a comparative
approach, Wael Hallaq concluded with a provocative insight that Is-
lamic law can be described as more ‘logical’ than Common Law
since in Islamic legal reasoning, logical consistency takes priority
over modification according to social change (Hallaq 1985, p.96).
Inspired by this provocative insight and the thorough study of Is-
lamic legal dialectics (jadal) by Walter Young (2017), Rahman et al.
(2019) developed a contemporary formal analysis that facilitates and
extends the task of comparison between the theories of Islamic and
contemporary logic. Taking a further step in that direction, Martinez-
Cazalla et al. (2021) compared analogical reasoning in Islamic juris-

!'It is important to distinguish between legal logic, as a mode of reasoned interpre-
tation, and the legislation of law as a domain of authority. Legal logic pertains to
the rational structure and justificatory force of legal arguments, whereas legisla-
tion concerns who holds the power to issue binding rules. In the case of latter,
Civil law confines the authority of law-making to legislators, while common law
grants judicial rulings the power to set precedents. The authority of law making in
Islamic legal tradition is vested on a discursive formation, a gradual, collective
juristic process within legal schools, in which legal norms become determined
over time (Al-Azem 2017). Keeping this key difference in mind, the comparison
here is only between the hermeneutics of legal thinking.
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prudence to Scott Brewer’s (1996) method for the analysis of argu-
ments by precedent cases. Through reconstructing the giyas proce-
dure, they concluded that “the conceptual background underlying
some specific argumentation patterns crucial in Civil Law might be
closer to the perspective of Islamic Jurisprudence than to that one of
Common Law” (Martinez-Cazalla et al. 2021, p.179).

My approach is in the direction already set forth by these insight-
ful works (Hallaq, 1985; Martinez-Cazalla et al., 2021; Rahman et
al., 2019; Young, 2017). Going further, the attempt here is to address
a parallel in methodological orientation, which I would call ‘logic of
law’. Taking the problem of ‘justification of analogy in law’, I argue
that the general lines of scholarly approaches to analogical argu-
ments in both traditions are three: one that rejects analogy, the other
justifies it on legal grounds and the third that justifies it on logical
grounds. The third, arguably the most successful exposition in both
traditions, is strikingly similar. The approach of the logic of law in
both traditions incorporates the logical categories of abduction and
defeasibility to justify the legal analogy.

For the purpose of this comparative analysis, I take works by the
illustrious Muslim jurist-logician Abti Hamid al-Ghazzali (d. 1111);
al-Mustasfa in legal theory and al-Muntahal in legal dialectics. al-
Mustasfa is considered to be a high point in the development of Is-
lamic legal theory, which drew inspiration from the Aristotelian and
Stoic traditions of logic, while establishing many new indigenous
methods of Islamic legal reasoning (al-Ghazzali 2018; Béwering and
Mirza 2013; Moosa 2013). One significant shift in al-Ghazzali’s ap-
proach to legal philosophy from his predecessors is his emphasis on
structuring legal arguments in the syllogistic form, in the fashion of
logicians (Hallaq 1990; Opwis 2019, p. 96), whereas his predeces-
sors were exclusively confined to law itself to explain the legal the-
ory.

Within contemporary scholarship, the justification of analogy has
been a subject of sustained debate across both philosophical and le-
gal traditions. Both of these traditions are often exclusive to each
other; philosophical inquiry tends to confine itself to formal logical
analysis, whereas legal theory frequently appeals to psychological,
sociological, or persuasive forces as justification. A third influential
approach integrates logical analysis with legal reasoning and seeks
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to ground the rational force of analogy in strictly logical terms
(Lamond 2014, p.572). This paper focuses on two prominent repre-
sentatives of this approach: Scott Brewer, from the legal-philosoph-
ical tradition, and Douglas Walton, from the field of informal logic.
What unites their work is a shared commitment to explicating the
logical structure of analogical reasoning in law. In the following, I
will analyse the discursive forms of each tradition in its own problem
space, starting with the contemporary legal theory and then proceed-
ing to Islamic legal reasoning.

1. The Problem of Analogy in Law

Analogical argument is the most confused form of argument among
all, yet the most commonly used one. “It is the way all of us respond
to countless ordinary problems in everyday life”, and it is especially
prominent in legal reasoning, “so much so that they are regarded as
its hallmark” (Weinreb 2005, p. 4). Given that the legal system must
strive for consistency, predictability, and replicability, it necessarily
relies on previous verdicts as guiding precedents (Lamond 2016).
Hence, analogy can be considered the cornerstone of not just con-
temporary or Islamic legal systems but at the heart of “the very idea
of distinctively legal reasoning” or the central component of what
we mean when we say “thinking like a lawyer” (Schauer and
Spellman 2017, p. 249, 261; Weinreb 2005). Despite this immense
significance and pervasiveness, there is a significant lack of agree-
ment on its structure and rational force.

This arises from an inherent complexity of analogy, that it is the
most persuasive argument, yet it is also the most susceptible to fal-
lacies. There are several instances where “argument from analogy is
so strongly persuasive because of striking similarities between the
two cases at first sight that it overwhelms all resistance, but later,
subject to critical questioning, it deflates” (Walton et al., 2008, p.
51). This is more confusing when we look into the logical structure
of analogical arguments. By comparing a case to another on the basis
of some specific similarities, there is also enough room for someone
to infer from a number of dissimilarities (Brewer 1996, p. 932).
Based on this problem, Monroe Beardsley, a twentieth-century logi-
cian who is sometimes considered to be a pioneer in informal logic,
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concluded that: “analogies illustrate, and they lead to hypotheses, but
thinking in terms of analogy becomes fallacious when the analogy is
used as a reason for a principle. This fallacy is called the argument
from analogy,” (Beardsley 1954, p. 107) and it is because “no matter
how many characteristics a pair of things have in common, there may
be any number of other ways in which they are different” (Beardsley
1954, p. 108).

Law professors usually tell their students that they need to think
logically, but arguments from analogy are not logically valid; that is,
they cannot achieve the highest degree of rational force, where the
truth of the premises guarantees the truth of the conclusion (Larson
2018, p. 665). This assumption is a result of at least two ways of
approaching analogy in legal philosophy. Scott Brewer categorises
these two approaches as sceptics and mystics. Sceptics doubt the ra-
tional force of legal analogy. Though they recognise the importance
of analogical reasoning in imaginative thinking, they view it with
distrust when used as a means of proof (Brewer 1996, p. 953). The
most pointed indictment in this form came from Larry Alexander.
For him, the central problem is that analogical reasoning starts with
the prior decisions of others, and since judges are fallible, some of
these prior decisions are sure to be wrong, which makes the basic
foundation of analogy flawed (Sherwin 1999, p. 1184). Others in
the camp argued that analogy is either a form of deductive reasoning
(arguing from a rule in terms of law), a perilous form of induction, a
rhetorical persuasive method or nothing at all (Posner 1990, p. 86;
Schauer 1991).

Mystics who defended analogical reasoning as a legitimate form
of legal reasoning emphasised the persuasive force of analogy with-
out explaining the rational force behind it. The virtue of analogical
inference for Henry Hart and Albert Sacks was that it forces courts
to decide cases in a manner that is consistent with the expectations
of the parties because it relies on previous decisions (Hart and Sacks
1994, p. 398), for Ronald Dworkin reasoning by analogy is a source
of ‘integrity’ in law which helps to have consistency by fitting to
both prior decisions and present problems (Dworkin 1986, pp. 94—
96) or for Cass Sunstein, it is that people who disagree at the level
of comprehensive theory may nevertheless be able to agree on mod-
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est principles of similarity (Sunstein 2018). All these analyses fun-
damentally relied upon a psychological, sociological or persuasive
force that validates the analogical reasoning as a legitimate legal
heuristic rather than having a clear logical, rational force that the
premises can warrant the conclusion.

2. Logic of Analogy in Law

Addressing the problem of proper justification of analogy in law,
Brewer (1996) was among the first to propose that analogical rea-
soning in law has not just a persuasive or psychological force, but
what he called a rational force. Rational force of an argument, as he
explains, is “the degree to which the form of the argument yields a
reliable judgment about the truth of its conclusion based on the as-
sumed truth of its premises”. In other words, he set out to explain
how the premises will lead to the conclusion, which both the mystics
and sceptics rejected.

In his analysis, rather than categorising analogy as a distinct form
of reasoning, he explained its structure as constructed of two forms
of arguments: “a patterned sequence of distinct reasoning processes,
including abduction and either induction or deduction (Brewer 1996,
954). In this method, to make a judgment of a new case, the judge is
‘abducting’ an ‘analogy warranting rule’ (AWR) from a few gath-
ered precedent examples, then confirming the rule by testing it
against possible ‘analogy warranting rationales’ (AWRa). If the
AWR survives this examination, it warrants the conclusion that what
is true for the precedent examples is also true for the problem case.

Abduction, introduced into philosophical debates by American
philosopher and logician Charles Sanders Peirce, is a form of logical
inference that seeks the simplest and most likely conclusion from a
set of observations. Consider the following example: “You happen
to know that Tim and Harry have recently had a terrible row that
ended their friendship. Now, someone tells you that she just saw Tim
and Harry jogging together. The best explanation for this that you
can think of is that they made up. You conclude that they are friends
again.” What leads us to the conclusion, and what, according to a
considerable number of philosophers, may also warrant this conclu-
sion, is precisely the fact that Tim and Harry’s being friends again
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would, if true, best explain the fact that they have just been seen jog-
ging together (Douven 2021).

When abduction is applied to analogy, the reasoner is analysing a
set of previous examples to abduct a rule (AWR) that can explain
why they were considered analogous or disanalogous. This abducted
rule will become rationally compelling to warrant the same conclu-
sion in new problem cases after its cross-examination with analogy-
warranting rationales. For example, consider the case of a trained
dog that sniffs closed luggage left in a public place and signals to the
police that it contains drugs. Now, to settle whether it is a search to
which the Fourth Amendment (information obtained as a result of
the sniff is not admissible in evidence against the owner of the lug-
gage, because the sniff violated his constitutional rights) applies.
Here, a judge may gather prior cases of search: if a police officer in
a public place sees something in plain view, it is not a search for
purposes of the Fourth Amendment; whereas if he opens luggage and
observes something plainly visible inside, it is a search; if he over-
hears a conversation in a public place, it is not a search; but if he
listens surreptitiously to a conversation in a private place, it is a
search; and so forth. After analysing all these instances, a judge ex-
tracts a rule that can explain the conditions of classifying something
as a search to which the Fourth Amendment applies. Brewer calls
this abduced rule an “analogy-warranting rule” or AWR. Now the
reasoner examines this abducted rule by comparing it to similar phe-
nomena and other relevant legal doctrines, which is called analogy
warranting rationales and checks whether it will contradict the rule.
If it survives this process, the AWR is determined and applied to the
problem case (Weinreb 2005, 22-28).

Commenting on Brewer’s analysis of analogy, scholars identify
one fundamental problem. Once the three stages are complete, it re-
lies on a deductive inference and analogy becomes redundant
(Walton et al., 2008; Weinreb, 2005). The crux of this critique lies
in the approach’s underlying assumption that once an analogy is es-
tablished, it becomes irrefutable. In contrast, scholars like Douglas
Walton emphasise the defeasible nature of analogy (Larson 2018, p.
692). The core premise of defeasible reasoning is that most argu-
ments have both a proponent and an opponent, meaning that, alt-
hough the arguments logically warrant the conclusion, they are open
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to challenge. In defeasible arguments, “premises supply good rea-
sons for accepting their conclusions” but “challenges from critics or
simply the discovery of additional information can ‘defeat’ them”
(Blair, 2012, pp. 120-121; Walton et al., 2008). Unlike Brewer’s
model, a defeasible argument does not ultimately become a deduc-
tive one, but always posits the possibility of being retracted when
new information arrives.

Consider the famous example of 7Tweety. If someone reasons that,
“Tweety is a bird; birds fly; therefore, Tweety flies”, this is a reason-
able conclusion. If an opposing viewpoint offers a counter-argument
that “Tweety is a penguin; penguins cannot fly; therefore, ‘Tweety
can fly’ is erroneous”, we might be obliged to retract the claim in
this situation. An argument is defeasible, “that is, as holding gener-
ally as a reasonable argument, but is subject to attack and even defeat
by reasonable counter-arguments or critical questioning of the right
kind” (Walton et al., 2008, p. 135). According to traditional logic,
the above conclusion about 7weety would be considered a fallacy
because of the inconsistency, but since the argument is generally ac-
cepted and reasonable, it is a defeasible form of reasoning, which
can warrant a rational conclusion, yet is prone to defeasibility in a
situation when new information arrives.

Analogical arguments, analysed as a form of defeasible reason-
ing, can warrant a conclusion but could be retracted in a defeasible
situation. Although the arguer infers a conclusion through similari-
ties between the two cases, one does not take its truthfulness deduc-
tively. What it needs is a dialogical approach, where any argument
can expect an opponent. As in the case of Tweety, the rationale of the
argument is compelling until a critical question is raised. In such a
scenario, the argument does not evolve into a deduction where anal-
ogy becomes redundant, but rather, the analogy stands on with a pos-
sibility of retracting in a defeasible situation. According to Walton,
“a defeasible approach to analogy in legal arguments is stronger than
a deductive or inductive one” (Macagno and Walton 2009, p. 155).

For Walton, a scheme and a set of appropriate critical questions
are essential to evaluate any defeasible form of argument (Walton et
al. 2008). “Argumentation schemes are forms of argument (struc-
tures of inference) that represent structures of common types of ar-
gument used in everyday discourse, as well as in special contexts
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like those of legal argumentation and scientific argumentation”
(Walton et al., 2008, p. 1). Since analogy warrants only a defeasible
conclusion, an appropriate set of critical questions that can demon-
strate the defeasibility of the argument if raised in an appropriate
context is essential. “If the respondent asks one of the critical ques-
tions matching the scheme and the proponent fails to offer an ade-
quate answer, the argument defaults” (Walton et al., 2008, p. 9).
For an analogical argument when applied in law, the following
scheme and four critical questions are relevant (Walton et al., 2008,
p. 58):

Major Premise: Generally, case C1 is similar to case C2

Similarity Premise: The similarity between C1 and C2 observed so
far is relevant to the further similarity that is in question

Minor Premise: Proposition A is true (false) in C 1

Conclusion: Proposition A is true (false) in case C2

Appropriate set of Critical Questions:

CQ1: Is 4 true (false) in Case 1 (original case)?

CQ2: Are Case 1 and Case 2 similar in the respect cited?

CQ3: Are there important differences (dissimilarities) between C1
and C2?

CQ4: Is there some other case C3 that is also similar to C1 except
that 4 is false (true) in C3?

One basic limitation of the argumentation scheme approach, as
Macagno et al. (2017) recognized later, is that “the argumentation
scheme and critical questions do not involve the methods to deter-
mine what is an important similarity/dissimilarity for the purpose of
the inference; and defining and assessing the respects under which
the two terms are considered as similar” (Macagno et al. 2017). The
scheme approach does not fundamentally help to construct an anal-
ogy; rather, they analyse its structure once it is constructed and eval-
uate it on the basis that it has only a defeasible validity.

In the following, I demonstrate that al-Ghazzali’s approach to
analogy anticipates an integrated version of Brewer’s analogy ab-
duction and Walton’s evaluation of defeasibility. Al-Ghazzali, to
demonstrate that analogical reasoning in law can warrant the conclu-
sion logically, developed a methodology of extracting the properties
that are relevant for the extension of the ruling. This extraction (is-
tanbata) of properties and the extension are deemed only probable
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(zanniyy) in its conclusion, that it can be challenged (qadh) when a
proper question/objection (sual/i’atirad) is raised. The original
weight of the argument is restored if the proponent offers a success-
ful answer (jawab) to the objection. Unlike Walton, al-Ghazzali’s
possible patterns of objection are not just four, but many more and
importantly, he outlines patterns of possible ways of answering each
objection, which is not explored in the argumentation scheme works.

3. Rational Force of Qiyas

Conceptualising the structure of legal thinking tends to emerge when
controversies occur about legal practice. In the Islamic tradition, de-
bates on the structure of legal thought began as early as the formative
period of Islam, arising in response to disputes over the legitimacy
of legal practices. It was not the law that triggered controversies, but
the authority on which law-making was relied upon. The founda-
tional sources of law, the Qur’an, the Prophet’s sayings and actions
(hadiths), and Ijma’ (consensus), offered very few generalised rules.
Instead, they provide a limited number of general norms alongside a
corpus of particular rulings and precedents. To address novel cir-
cumstances, scholars had to either extrapolate the general principles
or draw analogies with instances found in primary sources. The prac-
tice of legal comparison soon became the predominant method of
jurisprudence. However, the method of legal comparison
(mugayasa) came under sharp critique by certain jurists who viewed
it as dangerously arbitrary in the realm of divine law. It was at this
point that scholars on both sides set out to define the rationale behind
their interpretative practices, developments that eventually crystal-
lised into the science of legal theories or usil al-figh (Hallaq 1987).

Among the early sceptics of legal comparison (giyas) was Ib-
rahim al-Nazzam (d. ca. 845), who is often regarded as the first sys-
tematic rejectionist of giyas. He questioned how one could certainly
arrive at a legal judgment without an explicit statement from the rev-
elation. For him, Islamic law is characterised by such inconsistencies
when measured by human standards; there is simply no place for
comparison. He asks that “the (divine) law, for example, allows a
man to look at the hair of a beautiful slave girl despite the lustful
thoughts this may arouse but forbids him to look at the hair of a free
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woman, however ugly she may be” (Zysow 2013, 169). To extend a
ruling through comparison, there are simply no grounds.

A second major objection to legal comparison lies in its episte-
mological status as a form of probable reasoning. A comparison is
always logically probable; hence, both sides of a probable conclu-
sion can claim legitimacy. Qadi Nu‘man, a tenth-century Shi'1 jurist,
maintained that reasoning based on probability inevitably leads to
contradictions, an outcome incompatible with the consistency of di-
vine law (Hallaq 1987, p.67). A much-renowned figure in this de-
bate, the eleventh-century Andalusian jurist-logician, Ibn Hazm sim-
ilarly challenged the very premise of analogy by questioning its log-
ical structure: “In a world in which everything bears some resem-
blance to everything else, how does one even begin to lay down the
steps that lead to a rule of God (based on similarities)” (Ibn Hazm,
1926, p. 1:48; Zysow, 2013, p. 185). For Ibn Hazm, a staunch pro-
ponent of Aristotelian logic, analogical reasoning fails to meet the
formal requirements of syllogistic deduction. The only valid mode
of proof, he insisted, was deductive reasoning: “the method of valid
proof without which nothing is sound and the proof which is always
sound” (Ibn Hazm 1926, 8:582).

In response to these sceptics, proponents of analogical reasoning
were compelled to defend its validity. The most cogent way to justify
was to anchor it in the authority of revelation. It was done through
demonstrating its precedents in the Qur’anic, the Prophetic and early
companions’ practices. The underlying concern is to maintain con-
sistency in the source and authority of the law: if a case was settled
by the Qur’an and subsequently extended to a comparable case by
the Prophet or his companions, then the practice of legal comparison
must be legitimate.

This explanation does not rely on any logical arguments. The sep-
aration between logic and legal reasoning seems to be strictly im-
posed. The validity of legal hermeneutics rested on the authentic
sources of law itself, rather than any exterior tools. It reflected in
Ibn Hazm’s complaint about some of his contemporaries, who ac-
cused him of “refuting what is legal with what is logical” (Ibn Hazm,
1987, p. 83). For these pro-analogist critics, formal logic in the realm
of legal thinking corrupts the latter. The practice of legal comparison
was not upheld by its logical structure but by the sanction of divine
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or Prophetic authority (al-Mawardi 1999, 18:137-38; al-Sarakhsi
1975, 2:128-29). As the Andalusian jurist Ibn Rushd succinctly
stated that giyas may be logically admissible (ja iz fi al- ‘agl), but it
is made necessary (wajib) by the Shari‘a? (Ibn Rushd, 1988, p. 33).
This effort to distinguish legal analogy from formal logic is
clearly articulated by the HanafT jurist al-Jassas, who draws a line
between Aristotelian syllogism and Islamic legal reasoning. Accord-
ing to him, in Aristotelian logic, the conclusion necessarily follows
from the premises with equal certainty; in legal analogy, by contrast,
the ruling in the original case is certain, while the inferred ruling in
the new case remains merely probable. As such, analogical reason-
ing is inherently open to contestation and the possibility of divergent
rulings, a feature not possible in Aristotle’s logic (Shehaby 1975,
pp.41-45). Aristotelian logic was viewed as inadequate for the needs
of Islamic legal hermeneutics. The framework of legal reasoning was
not constructed on logical forms but rather articulated through se-
mantic and linguistic categories (Opwis, 2025, p. 5), borrowing al-
most nothing from Aristotelian logic beyond the rudimentary forms
of conjunctive and disjunctive syllogisms (Hallag 1990, 316-18). In
short, the justification for legal comparison was rooted in textual and
jurisprudential grounds, while logic remained conceptually and
methodologically external to the core of Islamic legal theory.

4. Al-Ghazzalr’s Approach

Al-Ghazzalt emerged within this long-standing debate over the epis-
temological foundations of legal reasoning. His jurisprudential line-
age goes back to the pro-giyas camp, while he also remained com-
mitted to Aristotelian logic, a commitment shaped by the intellectual
climate of his time. Logic, by then, had gained considerable prestige
among the learned elites. As Gutas observes, “all the sciences which
actually used (logical proof) gained in respect in the eyes of the
learned” (2002, p. 281). This might explain the enduring influence
of Ibn Hazm among the Andalusian intellectuals. He insisted on a

2 al-Qiyas: Fa-al-ta ‘abbud bihi ja izun fi al- ‘aql, wajibun fi al-shar*
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logical foundation for legal hermeneutics and argued that only what
is logically valid is legally valid.

Unlike many of his predecessors in the pro-giyas camp, al-
Ghazzali lived in a scholarly milieu that was heavily shaped by Ibn
Stna’s application of logic in philosophy and Ibn Hazm’s logic-
based legal reasoning. The arguments from the authority of the scrip-
tures were not sufficient to establish the validity of analogy in this
scholarly milieu. Al-Ghazzali himself was an accomplished logician,
having authored more than five independent treatises on logic. His
legal-philosophical project thus sought to integrate logic into the
framework of legal theory. Unlike Ibn Hazm, al-Ghazzali did not
ground legal validity exclusively in logic; rather, he synthesised log-
ical analysis with traditional jurisprudential arguments. For him, the
legitimacy of legal comparison was affirmed not only by scriptural
precedents but also by the coherence of its logical structure.

The objective of developing a logical structure for the existing
body of legal theories is loud in the unique structure of his magnifi-
cent work, al-Mustasfa. He dedicated an entire section to Aristote-
lian (and Stoic) logic. When comparing his works to his predecessors
such as al-Jassas (d. 980), Abu I-Husayn al-Basr1 (d.1044), and his
teacher al-Juwayni (d.1085), it is apparent that he is purposefully
structuring his legal arguments in the syllogistic form of demonstra-
tive proof (burhan); his predecessors are much less concerned about
arranging their arguments in a logically correct fashion (Opwis,
2019, p. 96). Al-Ghazzali’s approach was a major shift as logic be-
came an integral part of legal theory and part of the madrasa curric-
ulum in legal training, as it is clear in the works of successive schol-
ars such as Fakhr al-Din al-Razi (d.1210), Ibn Qudama (d.1223), al-
Amidi (d.1234), and Ibn al-Hajib (d.1248) (Hallag, 1990; Opwis,
2019).

According to Felicitas Opwis (2019), al-Ghazzali’s employment
of syllogistic reasoning to giyas indicates an attempt to elevate the
epistemological status of legal giyas to the level of deductive cer-
tainty, characteristic of Aristotelian syllogisms; rulings arrived in
qiyas are logically certain. She demonstrates how al-Ghazzali refor-
mulated the legal giyds into syllogistic forms and their logical cer-
tainty. For her, the keyword yagin (certainty) is central to al-
Ghazzali’s analysis. Though her interpretations are insightful, it is
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limited by her exclusive reading to the first section of al-Ghazzali’s
work, which deals with deduction as in syllogistic logic; and she
overlooks some key discussions on the legal giyas, which appear in
the last sections of the book. In complement to Opwis’s analysis, |
turn to these latter sections to argue that, although al-Ghazzali
grounds his justification of legal giyas in syllogism, he also clearly
distinguishes between deductive logic and legal giyas.

In a standard syllogism, the conclusion necessarily follows from
the premises through formal deductive reasoning. For al-Ghazzalx,
however, giyas in legal reasoning does not operate on this same syl-
logistic structure. Al-Ghazzali states that his conception of legal
qiyas departs from the philosophical model that “the combination of
two premises from which the conclusion necessarily follows”(al-
Ghazzali 1993, p. 281). What fundamentally distinguishes legal
qiyas from deductive argument is that, in the former, the conclusion
does not follow necessarily from two premises alone. Rather, it
hinges on a third element, the shared factor ( i/la) between the prec-
edent (as/) and the new case (far ‘), which justifies the extension of
the ruling.

The spirit of Ghazzalian logic, one might say, goes against the
commonly held position that an argument is always a combination
of two premises, but rather a third premise of the shared factor is
what renders both cases similar (musavat). This shared factor is one
of the four essential components of a legal giyas, alongside the orig-
inal case (as/), the target case (far "), and the ruling (hukm). In this
framework, the as/ and far ‘ correspond to the two premises of a log-
ical syllogism, while the sukm stands in as the conclusion. Yet it is
not the two premises alone that necessitate the conclusion; rather, it
is the identification of a valid ‘i/la that warrants (yizjibu) the trans-
ference of the ruling from the original to the new case. The crucial
task for a jurist in a legal giyas is, therefore, the extraction (istinbat)
of ‘illa, the relevant property(ies) that occasioned the ruling in the
original case.

For al-Ghazzali, the extraction of the %//a is neither an act of in-
tuition nor a matter of arbitrary selection; rather, it is a structured and
disciplined logical extraction (istinbat). In light of this methodolog-
ical emphasis, recent scholarship has identified istinbat as a sophis-
ticated premodern form of abductive reasoning (Rahman & Young,
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2022). Since abduction serves to justify probable inferences, Islamic
legal theorists employed it to demonstrate that inherited legal prin-
ciples and rulings were not the result of conjecture or subjective pref-
erence, but instead the outcome of a logically grounded process
(Ahmed 2012). In al-Ghazzali’s case, this entailed formulating a
model of istinbat that could logically account for and defend the rul-
ings upheld by his legal school, thereby situating those rulings within
a rationally coherent framework of legal reasoning.

5. Istinbat al-‘Illa (the Abduction of Occasioning Factor)

Since the justification of legal giyas is strictly logical in al-
Ghazzali’s scheme, what becomes crucial is an exposition of the log-
ical architecture underlying istinbat in law. In al-Ghazzali’s account
of istinbat as a structured process of reasoning, what takes place is
one or a combination of three logical operations: sabr wa-tagsim (an-
alytical disjunction and exclusion), tard wa-al- ‘aks (co-presence and
co-absence), and the evaluation of mundasabah (relevance) (al-
Ghazzali 1993, 315; Young 2019; 2024; 2017; Rahman & Young,
2022). Sabr wa-tagsim refers to the systematic enumeration of all
apparent features of the original case in order to assess which among
them occasioned the ruling. The rationale is straightforward: if a rul-
ing has been given in a case, it must be due to some property inherent
in that case (al-Ghazzali 1993, p.311). Once these properties are
identified, they are subjected to a process of elimination. This exclu-
sion typically proceeds through one of two routes: tard wa-al-‘aks
or munasabah.

Although al-Ghazzali does not explicitly link analytical exclusion
with the two methods mentioned above, his practical application of
exclusion consistently relies upon them. For him, the exclusion of
candidate properties must rest upon a logical proof (al-Ghazzali
1993, 311) and in most instances, that proof takes the form of either
tard wa-al- ‘aks or mundasabah. The method of tard wa-al- ‘aks, also
known as dawran, has been carefully examined by recent studies
(Rahman and Young 2022; Young 2019; 2024). Al-Ghazzali defines
the principle as a method for evaluating whether a property exhibits
consistent correlation with the ruling, both in its presence and its ab-
sence (al-Ghazzali 1993, p. 315). In other words, when a ruling (X)
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consistently appears in all cases where a particular property (A) is
present (tard), and disappears wherever (A) is absent ( ‘aks), (A) may
be identified as the effective cause of the ruling. Only then, as Hallaq
puts it, “the jurisconsult confirms that the relationship between the
rule and the feature is one of efficacy (ta thir), namely, that the rule
is entailed by that feature” (Hallag 1997, p. 90).

Nevertheless, this method is constrained by a fundamental limi-
tation. To apply fard wa-al- ‘aks within the framework of analytical
exclusion, the jurist must have access to a sufficient number of prec-
edents or at least variations of a precedent case. Without a compara-
tive field of cases that consistently exhibit or lack specific properties
in relation to the ruling, it becomes impossible to test the efficacy of
those properties in warranting the rule. In the absence of such prec-
edents, jurists frequently resort to an alternative method: munasaba
(relevance).

Munasaba, or the assessment of a property’s relevance to a ruling,
serves as the alternative method for determining whether a given fea-
ture can function as the effective ‘illa. For al-Ghazzali, relevance is
grounded in the principle of maslaha (welfare) (al-Ghazzali 1993, p.
311). A feature qualifies as relevant, and thus potentially warrants
the conclusion, if it either promotes benefit (jalb al-manfa ‘a) or pre-
vents harm (daf al-mafsada) with respect to one of the five funda-
mental human interests in Islam: religion (din), intellect ( ‘aq/), life
(nafs), property (mal), and lineage (nasl). These five faculties, ca-
nonically identified since al-Ghazzali, constitute the foundational
objectives (magqdasid) of Islamic law. The degree of a property’s rel-
evance is further evaluated by classifying it as indispensable
(darart), necessary (haji), or merely commendable (tahsini) in pre-
serving these objectives (al-Ghazzali 1993, 174)3. By evaluating the
various properties of a case through the principle of relevance, the
jurist can establish a valid justification for applying the ruling to
other instances exhibiting the same properties.

3 For detailed exposition on Magasid al-Sharia, see, (‘Auda 2008; Nassery, Ah-
med, and Tatari 2020)
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To illustrate, consider the case of wine prohibition. Two proper-
ties found in wine, intoxication and strong odour, are consistently
present and could both appear, at first glance, to be effective candi-
dates under tard wa-al- ‘aks (al-Ghazzali 1993, 315). However,
when assessed through the lens of munasaba, it becomes clear that
the strong odour does not harm any of the five faculties, whereas
intoxication poses a significant danger to the intellect. The necessity
of preventing harm to the intellect thus justifies the prohibition of
wine on the basis of intoxication. In this way, although both proper-
ties co-occur with the ruling, only intoxication satisfies the criterion
of relevance and is thereby identified as the effective ‘illa (al-
Ghazzali 1993, 315). When a new similar case is considered, say
smoking weed or cigarettes, the legal comparison with drinking wine
will lead to an analogy or disanalogy, evaluating the grounds men-
tioned.

6. The Probable Nature and Critical Questions

In one sense, al-Ghazzali’s logical account of how giyas leads to a
legal conclusion is a response to the critique advanced by the anti-
qiyas scholars, that analogical reasoning relies on arbitrary judgment
as its conclusion is only probable and inevitably results in disagree-
ment and therefore cannot serve as a reliable basis for divine law. In
response, al-Ghazzali offers a clear explanation of the rational force
of probable reasoning (zanniyy). Rather than aiming to establish de-
ductive certainty, al-Ghazzali contends that probable reasoning pos-
sesses a rational force, that it can, under proper methodological con-
ditions, warrant a legal conclusion. Although such reasoning does
not yield certainty, it nonetheless produces a justified conclusion,
one in which the jurist “feels confident about the veracity of some-
thing probable” (al-Ghazzali 1993; Opwis 2019, p. 103). This confi-
dence is not a matter of intuition or personal conviction (tahakkum)
alone, but the outcome of a logically explicable process, demon-
strated in the structured procedure of istinbat.

In Islamic legal theory, any zanniyy argument carries rational
force only until an opponent (mutandazir/khasm) raises an objection.
In other words, a probable inference and the conclusion it yields are
defeasible as they remain open to challenge. The anticipation of such
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counterarguments, which may undermine the initial claim and the
explanation of their patterns, is a necessary component of any zanni
argument. The discipline of ‘ilm al-jadal (dialectics), a subfield of
legal theory, emerged precisely to address these defeasible moments,
not only in legal giyds, but across a broader spectrum of probabilistic
legal arguments (al-Ghazzali 1993, p. 333, p. 342; Siddiqui 2021;
Komath 2024). Jadal offers a series of questions (sual) that can be
employed to refute or weaken the proponent’s argument. Al-
Ghazzali dedicated a single work, al-Muntahal (2004) to this do-
main, wherein he systematically outlines a series of objections that
can be raised against giyas.

In this text, al-Ghazzal1 presents more than nine general types of
objections, each articulated with multiple sub-forms and variations
(Komath 2024). Each objection is followed by a corresponding set
of possible responses or answers for defending the original argu-
ment. These answering patterns underscore a central logic of jadal:
just as objections aim to expose the defeasibility of an argument,
they themselves remain open to counter-objection. Since neither the
original claim nor the objection rests on deductive certainty, both
possess only zanni (probabilistic) force. In this dialectical frame-
work, al-Ghazzali, like many Muslim scholars of jadal, always ac-
companies each critical question with a range of model answers.

What follows is a concise reconstruction of these objections and
an example of answer models for one of the following objections
(2004).

1. AlI-Mumana‘a — Is the ruling in the original case (OC) true?

2. Mutalabat bi al-‘illa — s the identification and verification of the
occasioning factor (OF) valid?

3. Fasad al-wad"‘ — Is the proposed OF too general, vague, or un-
specific to serve as an effective basis for the ruling?

4. Al-Qawl bi mujib al-‘illa — Does the confirmed occasioning OF
support the ruling under discussion, or does it point to a different
ruling?

5. Al-Munaqada / Naqd — Is there a counterexample, a third case,
where the proposed OF is present but the ruling does not follow?

6. Al-Qalb — Does the proposed OF equally or more plausibly sup-
port another ruling?
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7. ‘Adam al-Ta’thir — Can the effectiveness (fa thir) be established
across the OC, the ruling, the proposed OF, and the target case (TC)?
8. Al-Farq — Are the OC and TC similar in all legally relevant re-
spects, or is there a difference that undermines the analogy?

9. Al-Mu arada — Is there a counter analogy that establishes the op-
posite case?

Al-Ghazzali offers answer models for refuting each of these objec-
tions. For instance, consider the four patterns of answer to the fifth
objection, naqd (al-Ghazzali 2004, pp. 453-58).

1) There is a relevant property in the third case that makes it different

from the OC.

2) Ruling in the third case is false.

3) The OF in the third case is different from that in the original case.
4) The OF has more relevant properties in one of the cases than are
considered.

The role of answering patterns in the evaluation of zanni reason-
ing is central. An argument can be challenged; it can also be de-
fended, and this exchange may continue through successive rounds
of dialectical engagement. In such a framework, the rational force of
both the proposition and opposition is logically equivalent. In this
sense, a disagreement over a probable conclusion can neither be re-
jected nor resolved; rather, both are accommodated, since both posi-
tions can maintain internal coherence within the frames of dialectical
reasoning. In other words, disagreement itself follows a logic, one
that allows for the coexistence of opposing explanations within the
legal framework. This is the essence of a true jadal: a jadal or mu-
jadala is not aimed at uncovering a singular truth or resolving con-
flict, but at demonstrating that rival positions can be equally valid,
and thus, both may be legitimately practised.

This framework of probabilistic reasoning and dialectical en-
gagement offered a compelling logical foundation for the enduring
phenomenon of legal plurality in Islamic law, wherein divergent rul-
ings are upheld and practised across various madhahib (schools of
law). The methodology of istinbat, coupled with structured question-
and-answer exchange, provided a rational system for legal disagree-
ment (ikhtilaf), demonstrating that any legal position grounded in a
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reasoned process of istinbat and dialectic retains normative validity.
In this model, the legitimacy of a ruling does not rest on exclusive
truth claims, but on the integrity of its reasoning, a principle that le-
gitimises the coexistence of multiple, equally valid legal conclusions
within the Islamic tradition.

7. Conclusion

My aim in this paper has been to draw out the parallels between de-
bates in contemporary and Islamic legal theory. Throughout the dis-
cussion, we have seen that jurists and logicians in both traditions,
despite being separated by historical, philosophical, and cultural dis-
tances, grapple with similar foundational concerns in their attempts
to articulate the hermeneutics of their respective legal systems. The
sceptical argument that legal analogy lacks rational force unless re-
ducible to deductive reasoning echoes the critiques of figures like
Ibn Hazm. In response, defenders of analogy in both traditions have
insisted that legal reasoning must be internally consistent and an-
chored in legal needs. Pre-Ghazzalian Muslim legal theorists fre-
quently distinguished legal hermeneutics from formal logic, assert-
ing that the legitimacy of a legal argument lies not in demonstrative
certainty but in the coherence, continuity, and normative authority
of the juridical tradition. As for the ‘mystics’ in contemporary legal
reasoning, the consistency of the law’s sources justified the use of
legal comparison, not as a valid form in logic.

It is in this background that thinkers such as al-Ghazzali, Scott
Brewer, and Douglas Walton advanced their respective accounts of
the rational force underlying legal analogy. While differing in lan-
guage and conceptual frameworks, all three articulate justificatory
models in logical and not strictly deductive terms. Brewer theorised
analogy as a form of abduction centred on what he termed the Anal-
ogy-Warranting Rule (AWR), which he identified as the pivotal op-
eration in analogical reasoning. For him, the strength of a legal anal-
ogy lies in the critical testing and refinement of this warranting rule
across cases with shared rationales. Centuries earlier, al-Ghazzali
proposed a structurally comparable model: the identification of the
lla (occasioning factor) through istinbat, a process akin to abduc-
tion, and evaluation through the principles of dawran and mundsaba.
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Like Brewer, al-Ghazzali sought to extract the operative rule that
justifies the transfer of a legal ruling from one case to another,
grounding analogy not in legal needs, but in logical justification.

Walton, on the other hand, developed a defeasible model of ana-
logical reasoning. While Brewer acknowledged the defeasibility of
analogical arguments, the two theorists emphasised different dimen-
sions: Brewer explains how analogies are constructed and justified,
whereas Walton develops on how they are evaluated, challenged,
and potentially refuted. Al-Ghazzali, notably, appears to anticipate
and integrate both perspectives. Along with the istinbat, his theory
of dialectical reasoning (jadal), outlines a structured system of su ‘al
(objections) and jawab (answers) that closely parallels the critical
questions framework proposed by Walton. This model serves to test
the strength and vulnerability of probabilistic (zanni) arguments.

Al-Ghazzali goes further: not only does he enumerate a wide
range of critical questions, but he also formulates structured answer-
ing schemes (jawab) for each, an element notably absent in Walton’s
model. While Walton acknowledges the possibility that a defeasible
argument can retain its validity if an appropriate response is given to
a critical question, his framework does not elaborate on these an-
swering patterns. For al-Ghazzalt, however, this step is essential. His
account of the rational force of zanni legal arguments is not merely
a justification of the jurists’ method, but also an exposition of how
logical validity can accommodate disagreements within divine law.
In legal jadal, the aim is not to reach consensus, but to demonstrate
that both sides of a dispute, each grounded in probabilistic reasoning,
can sustain internal coherence. This is achieved through a dialogical
procedure, where disagreement is not a lack of reason but a legiti-
mate outcome of its structured application.

While both Islamic and contemporary legal traditions grapple
with comparable challenges concerning the legitimacy and function
of analogy, they diverge markedly in how logical justification oper-
ates within their respective jurisprudential frameworks. In Islamic
legal theory, particularly as articulated by jurist-logicians like al-
Ghazzali, logic is not employed to secure a singular, definitive rul-
ing, but rather to legitimise the possibility of multiple, divergent con-
clusions (ikhtilaf). This model does not undermine legal coherence;
on the contrary, it undergirds the very structure of the Islamic legal
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system, which fundamentally rests on the mutual coexistence and
reciprocal validation of the four Sunni legal schools. Logic, in this
context, serves as a grammar of pluralism, affirming that differing
rulings can coexist.

This comparative study yields two key insights. First, it follows
and disagrees with the assertion, common among certain cultural
critics, that systems of reasoning are so culturally embedded as to
render cross-traditional comparison inherently flawed. Disagreeing
with this view, I have demonstrated that two distinct traditions of
legal thought, Islamic and contemporary Western, exhibit striking
parallels in their underlying concerns about the logic of legal think-
ing. Yet, this is not an attempt to validate Islamic thought by meas-
uring it against Western categories of reason. Rather, I argue to seek
insights that can modify and develop our current understanding of
reason through searching for alternative answers in the non-Western
world, where the same concern has been reflected upon and an-
swered in different or similar ways. In this sense, this paper does not
merely seek parallels; it also highlights meaningful divergences.
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