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ABSTRACT

The spirit of Article 33 paragraph (3) of the Constitution of the Republic of Indonesia, which states
that natural resources in Indonesia must be controlled by the state and used as much as possible
for the prosperity of the people, is certainly an instruction to all elements of the government to
optimize state revenue from mineral and coal mining for the welfare of the people. In the
enforcement of criminal laws on mineral and coal mining, there is often a significant discrepancy
between the decision to refund state losses and the actual state losses themselves. This paper
analyzes how criminal law enforcement is applied to mineral and coal mining in Indonesia and
how the principle of ultimum remedium is implemented in such enforcement. The method used in
this paper is a normative method, employing primary, secondary, and tertiary legal materials with
a prescriptive approach. Regarding criminal law enforcement in mineral and coal mining, there are
problems that cause the enforcement of mineral and coal mining laws to be ineffective and
suboptimal, especially concerning efforts to recover state losses. Although priority has been given
to the Corruption Law and the TPPU Law, the law on mineral and coal mining itself tends to be
set aside. The second issue is that resolution through criminal channels in mineral and coal mining
cases should be the last resort, or ultimum remedium, giving precedence to settlement through
administrative sanctions as an alternative way of recovering state losses. This indicates the need
for changes in laws and regulations in the field of mineral and coal mining.

Keywords: Mining, minerals and coal, ultimum remedium, Article 33 paragraph (3) of the
Constitution of the Republic of Indonesia

INTRODUCTION

The mining of minerals and coal in Indonesia cannot be separated from Article 33 paragraph
(3) of the 1945 Constitution of the Republic of Indonesia (UUD NRI), which states that the earth,
water, and natural resources in it are controlled by the state and used as much as possible for the
prosperity of the people (Mulyadi, 2020; Elawati et al., 2025). Natural resources, in this
conception, are controlled to provide the state the ability to implement the functions of
management, regulation, supervision, and administration in order to be used for the greatest
possible prosperity of the people (Bachtiar, 2018; Muhdlor, 2012). This is understood as the
function of the state as a way to realize its purpose and to realize the welfare of the people (Fajar
& Achmad, 2010).
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Mineral and coal wealth in Indonesia is very abundant. Indonesia's coal resources amount to
143.73 billion tons, with coal reserves of 38.80 billion tons, while nickel reserves in Indonesia
constitute 42% (forty-two percent) of all world reserves and its production is 50% (fifty percent)
of world production (Sriwidodo, 2019; Wahyuni, 2017). Indonesia’s tin reserves rank first in the
world, with around 18% (eighteen percent) of the world's tin reserves in Indonesia, while
production is ranked third in the world, at about 24.3% (twenty-four point three percent) of world
production. Indonesia's abundant natural resources cannot be mentioned one by one, all of which
are gifts from God Almighty for the Indonesian nation.

The abundance of Indonesia’s natural resources should be used as much as possible for the
prosperity of the Indonesian people in a fair and equitable manner, not only corporate interests, as
mandated by Article 33 paragraph (3) of the Constitution of the Republic of Indonesia. We often
see and hear from the media that there are many crimes related to mineral and coal mining. Illegal
mining cases occurred in Ketapang, West Kalimantan, which are suspected of causing losses to
the state up to 1.02 trillion rupiah from the loss of gold reserves of 774.27 kilograms and silver of
937.7 kilograms. The panel of judges of the Pontianak High Court canceled the Ketapang District
Court Decision Number 332/Pid.Sus/2024/PN KTP dated October 10, 2024, which imposed a
criminal verdict of 3.5 years and a fine of 30 billion rupiah.

State losses caused by mineral and coal mining businesses are often not commensurate with
the criminal verdicts in the cases. In addition to the alleged illegal mining in Ketapang, West
Kalimantan, there is also a case of alleged nickel mining in Bangka Belitung. The case against the
nickel mine in Bangka Belitung is estimated to have cost the state Rp. 271,069,688,018,700. In its
decision, the Corruption Court at the DKI Jakarta High Court sentenced Harvey Moeis to 20
(twenty) years in prison, a fine of 1 billion rupiah, and compensation of 420 billion rupiah. The
decision of the panel of judges above the prosecutor’s demand and more burdensome to the
defendant compared to previous verdicts in this case, involving not only Harvey Moeis but several
of his colleagues involved in the same case, is considered an u/fra petita decision.

The ultra petita verdict on the criminal case of mineral and coal mining still shows
considerable deviation from the state's losses. Looking at the phenomena of enforcement of
mineral and coal laws above, it is necessary to examine whether the application of mineral and
coal sanctions in line with the 1945 Constitution of the Republic of Indonesia meets the
community’s sense of justice, or whether the enforcement of criminal law in mineral and coal
mining should be an ultimum remedium.

Prior studies illuminate but also leave gaps in Indonesia’s mineral—coal sanctioning regime:
Ali (2022) shows that Indonesian environmental statutes—including provisions relied on in
mining cases—embed penal severity without proportionate scaling to harm, inviting sentencing
disparities and weakening deterrence; however, his analysis is system-wide and does not
benchmark court penalties against quantified fiscal/ecological losses or examine mining-specific
doctrines such as ultimum remedium. Faisal (2022) critiques the 2020 Mining Law’s sanction
norms for reclamation as irrational and criminogenic, proposing a “double-track” reform that
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prioritizes restorative action before criminal punishment; yet the study remains doctrinal and lacks
empirical tests of how courts sanction illegal mining, whether fines track state loss/illegal gains,
or how restorative orders are actually enforced.

This study fills those gaps by (i) assessing alignment between Article 33(3)’s prosperity
mandate and real-world sentencing in mineral and coal cases (2019-2025), (i1) constructing a
proportionality index that combines state financial loss, ecological damage, and illicit profit with
the presence or absence of restoration orders, and (iii) evaluating the placement of criminal law
as ultimum remedium versus administrative or civil tools. The benefits are a policy-ready
calibration model (fine multipliers, disgorgement, environmental bonds, livelihood restoration) for
prosecutors and judges, clearer guidance for regulators on when to escalate from administrative to
criminal pathways, and greater predictability and fairness for communities—thereby strengthening
deterrence while realizing the Constitution’s welfare objective.

RESEARCH METHOD

The method used is normative, namely by emphasizing secondary data through studying and
analyzing positive legal principles derived from legal materials from literature and comparative
law, as well as elements or factors related to the object of research. The emphasis of research with
a normative juridical approach is aimed at literature research, which means studying
primarily primary legal materials. The research specification can be aimed at the characteristics
of legal research that are more predominant, that is, the nature of this analysis is intended to provide
an argument for the results of the research that has been carried out. Arguments are made by
researchers to provide a prescription or assessment of what is right or wrong, or what should be
legal, against the facts or legal events found in the research results. Data sources used in normative
research prioritize, first: legal research that focuses on doctrine through the analysis of legal
principles found in laws and regulations or in various judges' decisions. Second, because it is based
on formal law, the sources of law come from primary, secondary, and tertiary legal materials.
Third, as a consequence of using legal materials, there is no need for sampling.

RESULTS AND DISCUSSION
Enforcement of Mineral and Coal Mining Criminal Law (Study of Corruption Crimes Court
Case at the Jakarta High Court Decision Number 1/Pid.Sus-TPK/2025/Pt Dki)

Before looking at law enforcement in mineral and coal mining, it is necessary to understand
what mining is, understanding mineral and coal mining by definition can be observed several
definitions, according to the Black Law Dictionary the definition of mining is

“The process or business of extracting from the earth the precious or valuable metals, either
in their native state or in their ores ”

The above definition understands that mining is a process or business (business) to extract
precious metals or precious metals both in their original form and in the form of ore, according to
Abrar Sableng that basically mining can be understood as part or all of the stages in the context of

worldofpublication.com

411



Ivan ferdiansyah Agustinus

research, business, business and management of minerals or coal which includes general
investigation, exploration, feasibility study of construction, mining, processing and refining,
transportation and sales, and post-mining activities. This understanding is the same in the sense
according to Article 1 paragraph (1) of Law Number 3 of 2020 concerning Amendments to Law
Number 4 of 2009 concerning Mineral and Coal Mining

From the opinions of experts and the description of the above laws and regulations, it
illustrates that mining is part or all of mining, starting from general investigations that are only to
find out regional geological conditions and mineralization to post-mining activities, so it cannot
be interpreted that mineral and coal mining is only after mineral and coal mining.

The governance of mineral and coal mining in Indonesia has undergone many changes, Law
Number 11 of 1967 concerning Mining Principles, Law Number 4 of 2009, Law Number 3 of
2020, Law Number 11 of 2020 concerning Job Creation, Law Number 6 of 2023, Law Number 2
of 2025, dialectic of the Law on Mineral and Coal Mining (Undang-Undang Nomor 11 Tahun
2020).

The imposition of criminal sanctions also experiences dialectics, criminal sanctions in law
number 4 of 2009 provide a maximum of 1 (one) year in prison with a maximum fine of
Rp100,000,000 (one hundred million rupiah) while the maximum penalty is 10 (ten) years
imprisonment and a maximum fine of 10,000,000,000,- (ten billion). In Law Number 3 of 2020,
there are limitations compared to the previous law, namely the minimum penalty is imprisonment
for a maximum of 1 (one) year and a maximum fine of 100,000,000 (one hundred million rupiah),
while the maximum criminal sanction is imprisonment for a maximum of 5 (five) years with a
maximum fine of 100,000,000,000 (one hundred billion) provisions in the law after Law Number
3 0f 2020, namely Law Number 11 In 2020, Law Number 6 of 2023 and Law Number 2 of 2025
do not regulate changes to criminal sanctions in minerals and coal (Undang-Undang Nomor 6
Tahun 2023).

The application of criminal acts in the Law on Minerals and Coal is taken as an example of
a case, namely the Crime of Corruption committed by Harvey Moeis, et al, in the decision of the
Corruption Court at the Central Jakarta Court in Decision Number 70/Pid.Sus-
TPK/2024/PN.Jkt.Pst deciding on Imprisonment for 6 (six) years and 6 (six) months and a fine of
Rp. 1,000,000,000 (one billion rupiah) in addition to that Harvey Moeis was also sentenced to pay
financial compensation state of Rp. 210,000,000,000 (two hundred and ten billion rupiah) if the
convict does not have enough assets to pay the replacement money, it will be replaced with a
sentence of 2 (two) years in prison, then at the Corruption Court Appeal Level at the Jakarta High
Court gives Decision Number 1/PID. SUS-TPK/2025/PT DKI amends the Decision of the
Corruption Court at the Central Jakarta Court in Decision Number 70/Pid.Sus-
TPK/2024/PN.Jkt.Pst so as to increase Harvey Moeis' sentence to 20 (twenty) years in prison and
a fine of Rp. 1,000,000,000,- (one billion rupiah) with state compensation of Rp.
420,000,000,000,- (four hundred and twenty billion rupiah) then at the Cassation Level the
Supreme Court gave a Decision Rejecting Harvey Moeis' Cassation so that Harvey Moeis was
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sentenced to 20 (twenty) years in prison just like the verdict at the appeal level.

In the decision of the appeal level, the panel of judges argued that if Harvey Moeis, et al.
were proven to have harmed the state in the amount of Rp. 29,672,506,122,882.00 (twenty-nine
trillion six hundred and seventy-two billion one hundred and twenty-two billion eight hundred and
eighty-two rupiah) is far different from the court's decision, this greatly disturbs the sense of justice
of the community if it is connected to Article 33 paragraph (3) of the 1945 Constitution of the
Republic of Indonesia.

The verdict against the defendant in another corruption case in the same case, the
compensation money if accumulated cannot return the state's losses, other than Harvey Moeis with
compensation of Rp. 420,000,000,000,- (four hundred and twenty billion), the other four convicts
are Helena Lim with compensation of Rp. 900,000,000 (nine hundred million rupiah), Mochtar
Reza Pahlevi Tabrani (Former President Director of PT. Timah) in the Jakarta High Court Verdict
in compensation of Rp. 493,000,000,000,- (four hundred Ninety-three billion rupiah), the President
Director of PT. Refine Bangka Tin (RBT) was sentenced to compensation of Rp. 4.57 trillion,
accumulated from the return of state financial losses of Rp. 5,483,900,000,000,- (five trillion four
hundred and eighty-three billion nine hundred million rupiah).

The accumulation of state financial returns from the four convicts above is very far when
compared to the consideration of the panel of judges amounting to Rp. 29,672,506,122,882.00
(twenty-nine trillion six hundred and seventy-two billion one hundred and twenty-two billion eight
hundred and eighty-two rupiah), especially when compared to the estimated state losses submitted
by experts from the Attorney General's Office, namely state losses reaching 300 trillion rupiah
(Rahardjo, 2014).

Looking at the difference between the court decision and the state losses caused as the above
decision, it is clear that there is a very far deviation, so that court decisions related to the return of
state losses cannot really compensate the state (Ridwan, 2018). Apart from the gap between the
court decision and the state's loss, the court decision must still be complied with because it is an
implementation of the principle of Res Judicata Pro Varitate Habetur, so that like it or not, fair or
unfair the decision that has the force must still be considered fair and accepted (Sururi, 2023;
Pudyatmoko & Aryadi, 2023).

The crime itself simply aims to inflict suffering deliberately inflicted on the state to a person
or several people for violating an act that is legally prohibited (Utrecht, 2013). According to
Sudarto, what is meant by crime is suffering that is deliberately given to a person who commits an
act that meets certain conditions. In the opinion of Reoslan Saleh Criminal, a crime is a reaction
to a crime, and it aims at a crime that is deliberately inflicted by the state on the perpetrator of the
crime. according to H.L.A (Takdir, 2013). Criminal Hart must first, contain suffering or other
unpleasant consequences, second, be imposed on a person who actually or correctly commit a
criminal act, third, be imposed in connection with a criminal act that violates the provisions of the
law, fourth, be committed by a person other than the perpetrator of the criminal act, fifth, be
imposed and implemented by the ruler in accordance with the provisions of a legal system violated
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by the criminal act;

Based on the explanation and expert opinion above, it is clear that if criminalization aims to
provide suffering for the perpetrators of criminal acts, it is clearly very different from the purpose
and spirit of Article 33 paragraph (3) of the 1945 Constitution of the Republic of Indonesia which
aims to realize the welfare of the people by optimizing Indonesia's natural resources. Two things
with different goals are certainly not appropriate if the application of criminal law becomes the
front line in the enforcement of mineral and coal mining laws (Yoserwan, 2019; Basir, 2021;
Widyawati, 2015).

In the modern school of criminal law, the goal of criminal law is not only to fight crime, but
also to pay attention to other branches of science and is to pay attention to the ultimum remedium
as the last weapon in solving legal problems.

The Indonesian legal system, which is still influenced by positivist thinking and the
continental European system, causes very clear limits in criminal punishment, laws and regulations
become instruments in law enforcement, the range of criminal sanctions is a minimum of 1 (one)
year in prison with compensation of Rp. 100,000,000,- (one hundred million rupiah) and a
maximum criminal sanction, namely imprisonment for 5 (five) years and a maximum
compensation of Rp. 100,000,000,000,- (one hundred billion rupiah), the limitation in the law on
mineral and coal mining provides a limit for law enforcement to prosecute and impose sanctions.

The limitations of the Mineral and Coal Law in enforcing the criminal law on mineral and
coal mining cause law enforcement to prioritize other laws, such as the Law on Corruption and the
Law on Money Laundering (TPPU) as decided by Harvey Moeis, et al., the law on corruption
provides limits on the return of state losses as stipulated in Article 18 paragraph (1) letter b states
that if money is As much as possible the substitute is equal to the property obtained from the
proceeds of corruption, the involvement of other laws in the enforcement of the criminal law on
mineral and coal mining is expected to increase the state's financial return even if it is not
completely or not optimal in the return of state losses (Suritno et al., 2022).

One of the ideals of the law is to create justice for the community which is expressed in legal
doctrines and the Judge's Decision "For Justice Based on the One God" Efforts to recover losses
or recover losses of state revenue are theoretically centered on the theory of the state of law and
the theory of justice. The spirit of Indonesia as a state of law has been imbued since the beginning
of the formation of the constitution although it has not been expressly stated in the body of the
1945 Constitution, but it has been manifested in the explanation of the 1945 Constitution which
affirms that Indonesia is based on law, (rechtsstaat), not based on mere power (Machtsstaat) From
the description above, the author argues that the state of law is one of the instruments to realize
ideals of the Indonesian people, one of which is to promote the general welfare as stated in the
preamble to the 1945 Constitution, in this case the author is in line with the opinion of Muhammad
Tahir Azhary who interprets the Indonesian legal state as a welfare state (Fathorrahman et al.,
2024).

From the example of the case above and as has been described, it can be concluded that the

414



Ivan ferdiansyah Agustinus

imposition of criminal sanctions in mining crime activities cannot be fully the answer in solving
mining problems in Indonesia, the limited scope of laws on mineral and coal mining in an effort
to recover state losses causes law enforcement to prioritize other laws such as the Corruption Crime
Law and the Criminal Procedure Law. The Crime of Money Laundering, although it cannot also
fully restore state losses, so that in implementation the Enforcement of the Mineral and Coal
Mining Criminal Law is not in accordance with the purpose of Article 33 paragraph (3) of the 1945
Constitution where natural resources must be used as much as possible for the prosperity of the
people, for this reason there needs to be a different point of view and must be linear with the
purpose of Article 33 paragraph (3) of the 1945 Constitution of the Republic of Indonesia, which
is to be used as much as possible for prosperity "The People"

Ultimum Remedium in Criminal Law Enforcement of Mineral and Coal Mining

As previously explained, if the enforcement of the criminal law on mineral and coal mining
is often not in line with the purpose of article 33 paragraph (3) of the 1945 Constitution of the
Republic of Indonesia, where Indonesia's natural resources should be used as much as possible for
the prosperity of the people, the gap between state losses and efforts to recover state losses based
on court decisions that have permanent legal force cause no return of state losses as a result of the
return of state losses should (Ali, 2019: Ali, 2022; Faisal, 2022; Subechi, 2012; Walla et al., 2021).

The ineffectiveness of criminal law enforcement in mineral and coal mining in the context
of recovering state losses leads to the need for a new scheme that prioritizes the return of state
losses and the increase of Non-Tax State Revenue (PNBP), one of which is placing criminal law
enforcement in mining as a last resort or ultimum remedium. The application of the principle of
ultimum remedium in criminal acts is not new, in the enforcement of tax law and the enforcement
of customs laws.

In the Dutch encyclopedia it is stated that Ultimum remedium is a term uit het Latijn that
means: het laatste redmiddel. So it is something that is used when all other possibilities have
already been tried. In practice, the term is often used when it comes to criminal law; dit zou alleen
als uiterst redmiddel moet worden inzet (ultimum remedium is a Latin term that means: effort or
last remedy. It means something that is used as an effort or possibility of the latter). In addition, in
the Dutch dictionary, the term ultimum remedium is included in the category of criminal procedure
law (het procesrecht) and comes from the Latin language: het uiterste middel. Remedy applied
when no other remedy is possible Found. (last resort or means. Drugs or cures used when other
drugs are not found). Mr. Modderman, the principle of ultimum remedium is the first punishable,
is the violation of the law, this is conditio sine qua non. second, that transgressions of the law,
which according to experience cannot be eliminated by any other means. The punishment should
be a last resort.

From the opinions of experts, it can be concluded that the ultimum remedium is the last resort
that can be carried out if other efforts cannot be carried out anymore, if it is associated with the
enforcement of mineral and coal mining laws, then the imposition of criminal sanctions is not put
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forward but the last resort after the imposition of other sanctions cannot be carried out anymore
because empirically it cannot fully restore the state's losses. The application of the principle of
ultimum remedium in the Indonesian legal system is not new, for example in tax law enforcement
where the criminal process can be set aside as long as the taxpayer has good faith to fulfill his
obligations, one of which is by means that the taxpayer can be dismissed in the examination and
investigation with the conditions as stipulated in the laws and regulations.

In laws and regulations related to mineral and coal mining, at least two types of sanctions are
found, namely administrative sanctions and criminal sanctions. The imposition of criminal
sanctions in the enforcement of mineral and coal mining laws has been reviewed in the previous
section, so it is necessary to review the imposition of administrative sanctions. Administrative
sanctions in state administrative law can be seen in terms of their targets, namely first reparatory
sanctions, which are sanctions that are applied with the aim of restoring the original condition
before the violation occurred, for example bestuursdwang, dwangsom, second, punitive sanctions,
namely sanctions aimed at giving to a person, third, regressive sanctions, namely sanctions for
non-compliance with the given regulations. The various administrative sanctions that can be
imposed on the perpetrators of violations can be in the form of first, Government coercion
(bestuurdwang), second, withdrawal of favorable decisions (permits, subsidies, payments, and so
on), third, imposition of forced money by the government (dwangsom), fourth, imposition of
administrative fines (administrative boate).

If we reflect on the laws and regulations in the tax sector, we will find various kinds of
administrative sanctions that may be adopted in mineral and coal mining laws and regulations after
adjusting in the enforcement of mineral and coal mining laws, sanctions in the form of interest,
fines, sanctions increased from the initial stipulation, the imposition of administrative sanctions in
the tax sector are considered more effective when compared to the imposition of sanctions The
adoption of the form of imposition of tax administrative sanctions in the enforcement of mineral
and coal mining laws cannot be complete but adjustments must be made. In addition to the above
sanctions, there should be sanctions to restore the country's losses and return to its original state.

In the author's view, it does not mean that criminal law enforcement does not need to be
carried out, but rather prioritizes the imposition of administrative sanctions that are more in
accordance with the spirit of Article 33 paragraph (3) of the Constitution of the Republic of
Indonesia and criminal efforts are the last resort or ultimum remedium. The imposition of
administrative sanctions before criminal action is carried out is a series of processes that should be
a foothold to restore state losses as a result of violations of mineral and coal mining laws and
regulations, so as to increase PNBP. One of the functions of PNBP is budgetary where PNBP
which is one of the pillars of state revenue has a considerable contribution in supporting state
revenue

CONCLUSION

416



Ivan ferdiansyah Agustinus

The enforcement of criminal law in mineral and coal mining is still not in line with the spirit
of Article 33 paragraph (3) of the 1945 Constitution of the Republic of Indonesia, which mandates
that natural resources must be used as much as possible for the prosperity of the people. Limitations
in laws and regulations, especially related to the enforcement of criminal law on mineral and coal
mining, have caused law enforcement to rely on other laws and regulations such as the Law on
Corruption and the Law on Money Laundering. Even though these laws have been used to recover
state losses based on court decisions, there remains a significant gap between the recovery and the
actual state losses, so that court decisions have not been fully optimal in recovering state losses. If
law enforcement of mineral and coal mining laws is not optimal through criminal channels,
alternative approaches are needed, such as prioritizing administrative sanctions in settlement
processes and making criminal law enforcement the ultimum remedium, or last resort. Reflecting
on the enforcement of tax laws, which share a similar spirit—namely, how to increase state revenue
for the welfare of the people—there is a need for changes in mineral and coal mining laws and
regulations that prioritize administrative sanctions, such as interest, fines, sanctions that increase
from the initial stipulation, sanctions to restore state losses, and the return of assets to their original
state.
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