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Abstract

The aim of this paper is to analyze the new
model for filling senior positions in the civil ser-
vice corps and to assess its compliance with the
Constitution of the Republic of Poland. On Janu-
ary 23, 2016, under the provisions of the Act of
December 30, 2015 amending the Act on Civil
Service and some other acts, open and compet-
itive recruitment for senior positions in the civil
service was abolished and replaced by appoint-
ment. Simultaneously, the selection require-
ments have been lowered. The legislator revised
the civil service career model by introducing
elements of strict subordination and increasing
arbitrariness in the processes of recruitment and
termination of employment in senior positions.
The new principles for filling senior positions in
the civil service deserve critical assessment. The
departure from open and competitive recruit-
ment collides with the constitutional principles of
professional, politically neutral and stable corps
of civil service. The new model for filling senior
positions does not guarantee an objective selec-
tion of the best candidate based on substantive
criteria, and does not safeguard the professional
status of the civil service corps.
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1. Introduction

Civil service is one of the most important elements of government administration
in Poland. Its shape is determined by the provisions of the Constitution of 1997, which
require that members of the civil service corps to be professional, reliable, impartial
and politically neutral. The legislator is supposed to base the model of civil service on
those values and objectives. In the last 22 years, four acts on civil service have been
passed (in 1996, 1999, 2006 and 2008) which regulated the shape and functioning of
the service in different ways. The lack of legal and institutional continuity as well as
frequent amendments to the regulations implies that no consensus has been reached
on the final shape of the civil service. The binding Act on Civil Service of November
21, 2008 stipulates the following matters: organization of the service, establishment,
changes and termination of the employment relationship, duties and entitlements of
the civil service corps’ members, training and development, and disciplinary liability.
The act has been amended a number of times, e.g. by the Act of December 30, 2015
amending the Act on Civil Service and some other acts. Its entry into force on January
23, 2016 significantly changed the rules governing the civil service in Poland. The leg-
islator revised the civil service career model by introducing elements of strict subor-
dination and increasing arbitrariness in the processes of recruitment and termination
of employment in senior positions. Simultaneously, the selection requirements have
been lowered.

The aim of this paper is to analyze the new model for filling senior positions in the
civil service corps and, in particular, to assess its compliance with the Constitution
of the Republic of Poland. The thesis is that the change of employment rules in se-
nior positions, i.e. the departure from open competitions for posts towards appoint-
ment-based employment, contradicts the constitutional values and objectives of the
civil service, leads to politicization of the civil service and violates the citizens’ right
of access to public service.

2. Methodology

The primary aim of the article, that is an analysis and evaluation of the reform of
filling senior positions in the civil service against constitutional standards, justifies the
application of methods from the methodology of legal science. Therefore, the follow-
ing methods have been used in the article: critical analysis of the literature, historical
approach, dogmatic approach and comparative legal analysis. The method of critical
analysis allowed for detailed consideration of the views presented in the literature.
The historical approach allowed capturing the tendencies and the will of the legisla-
tor in the area of filling senior positions. The analysis covers not only the explanatory
statements of acts and legislative works but also the decisions of the Constitutional
Tribunal and the standpoints of the experts. The dogmatic method helped to recon-
struct and systematize the shape of the civil service in Poland. The comparative legal
analysis allowed reviewing and examining the models of recruitment for senior posi-
tions in the European countries and the trends in this area. The empirical method has
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also been used in the paper. In order to verify the adopted thesis, the study comprises
a relevant literature review based on a number of sources, including the reports pub-
lished by the Organization for Economic Co-operation and Development (OECD),
Support for Improvement in Governance and Management (SIGMA), the European
Commission, and the Head of the Civil Service (HCS) in Poland.

3. Theoretical review

3.1. Constitutional and statutory grounds for civil service

In Poland, civil service has been a constitutional institution since 1997. Pursuant to
article 153 paragraph 1 of the Constitution of the Republic of Poland of April 2, 1997,
the civil service corps functions in the government administration offices in order
to provide professional, reliable, impartial and politically neutral performance of the
state tasks. The corps is subordinated to the prime minister. The constitution intro-
duced an obligation to establish civil service in government administration. Govern-
ment administration offices, referred to in article 153 paragraph 1 of the Constitution,
include administration offices that are organizationally and functionally subordinat-
ed to the Council of Ministers as a whole, the prime minister, individual ministers or
voivodes (directly or through other bodies organizationally and functionally subor-
dinated to these entities). An office can be considered a government administration
office only if it performs tasks characteristic to the public administration in the area
of public life where the state apparatus, led by the Council of Ministers, is present
(Judgement of the Constitutional Tribunal of April 28, 1999). The Constitution does
not stipulate detailed rules of recruitment to the civil service and its functioning, nor
details about personal skills and professional qualifications of the corps’” members;
however, it precisely defines four basic objectives of the civil service.

Above all, members of the civil service corps should perform their tasks profes-
sionally and reliably. For this purpose, they should have appropriate qualifications
and training (Judgement of the Constitutional Tribunal of December 12, 2002). Pro-
fessional performance of the state tasks entails the necessity to employ persons who
take up employment for profit and do not treat the civil service as a temporary job.
Employment in the civil service should be a permanent source of income and provide
competent persons with the opportunity to pursue a career (Judgement of the Con-
stitutional Tribunal of November 13, 2003). Reliability means conscientious and rea-
sonable performance of tasks, and performance of obligations in accordance with the
law. It also involves efficient, timely and economical action, as well as rational man-
agement of public funds (Cieslak, Jagielski and Raczka, 2010, pp. 11-12). Another ob-
jective of the civil service is to perform tasks in an impartial manner, bearing in mind,
above all, the interest of the state. It is also an obligation to remain impartial and free
from pressure and personal views or sympathies when considering and settling inter-
ests of various entities (Jagielski and Raczka, 2010, p. 16). The premise of impartiality
encompasses political neutrality that is the lack of influence of the political life on the
activities of the civil service corps. To be more precise, it is ‘the imperative of political
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neutrality in the performance of state tasks, especially the neutrality towards inter-
ests of political groups and disputes held by these groups or individual politicians’
(Judgements of the Constitutional Tribunal of April 28, 1999 and April 10, 2002).

Professionalism, reliability, impartiality and political neutrality are the basic ob-
jectives and values which the legislator is to bear in mind while constructing a model
of civil service. They were developed and specified in the Act of November 21, 2008
on civil service, which stipulates the shape and functioning of this service.

In Poland, the civil service corps is not uniform. Taking into account professional
status, members of the civil service corps are divided into three categories: (1) civil
servants employed under a contract of employment, (2) civil servants employed by
nomination, and (3) persons employed in senior positions by appointment. The above
diversity has a normative character, and is based on the criterion of establishing an
employment relationship. There are significant differences between particular catego-
ries of the civil service corps’ members as regards their professional status, especially
between those employed under an employment contract or by nomination, and those
holding senior positions. Their synthetic summary is presented in Table 1.

A special professional status is held by persons in senior positions, which include:
(1) general directors of offices; (2) managers of departments or equivalent units in the
Chancellery of the Prime Minister, offices of ministers, offices of chairmen of com-
mittees being part of the Council of Ministers, offices of central government adminis-
tration bodies and departments or equivalent units in voivodeship offices, and their
deputies; (3) voivodeship and poviat veterinarians, and their deputies; (4) managers
of organizational units in the Bureau of Forest Seed Production, and their deputies;
(5) director of the National Tax Information, directors of tax administration cham-
bers, heads of tax offices, heads of tax and customs offices, and their deputies. Persons
employed in the aforementioned positions should meet high qualification require-
ments and have personal predispositions and managerial abilities enabling them to
efficiently and effectively perform their tasks. The key importance of the persons em-
ployed in these positions stems from the tasks they are to perform. They must ensure
the proper functioning, organization and continuity of their offices, as well as efficient
cooperation between the clerical and the political apparatuses, the latter of which is
responsible for setting the government’s policy (Judgement of the Supreme Court of
January 13, 2010).

3.2. An overview of recruitment models for the senior civil service in Europe

Civil services are present in most European countries, although with different
characteristics and peculiarities depending on particular needs, cultures and tradi-
tions of each state (Demmke and Moilanen, 2010; van Meer, Steen and Wille, 2015).
In democratic countries, two main systems of employment in the civil service have
been developed: career-based and position-based. The career-based model draws
from Weber’s bureaucracy and cultivates the tradition of a strong state apparatus.
It points out that “in this system high level civil servants share the same culture as
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the rest of the staff, which makes working together and communication across gov-
ernment organizations easier and favors internal mobility’ (OECD, 2008; Kuhlmann
and Wollmann, 2014). Recruitment in the career-based employment system consists
of regular examinations, which are designed to examine the general skills of candi-
dates and to determine the best candidates for entering the civil service system. The
position-based model drawing from the concept of new public management is cli-
ent-oriented, and it is aimed at improving the quality of services. This system aims to
provide a wider choice of candidates, including those with specialist skills. Recruit-
ment consists of competition for vacant positions, and specific knowledge and skills
are usually required for each individual position. Competition is open for everyone,
not only for the employees of the civil service (Kuperus and Rode, 2008, p. 14).

With time, striving to develop a civil service model optimal for a given society,
classic models began to be modified. This provided the basis for distinguishing mixed
(hybrid) models, which are a combination of the elements derived from the Weber’s
bureaucracy concept and the elements from the position-based model. The studies
carried out in 2016 by Kuperus and Rode (2016) show that the simple distinction be-
tween career-based and position-based systems is no longer sufficient. These research-
ers considered that the European recruitment systems should be divided into five
categories: (1) mainly career-based system (Germany, Ireland, Greece, Spain, France,
Cyprus, Luxembourg), (2) career hybrids: career system with some elements from the
position-based system (Belgium, Italy, Hungary, Portugal, Romania), (3) real hybrids,
where elements from both systems are really mixed in equal proportions (Croatia,
Malta), (4) position hybrids: position-based system with some elements from a career
system (Bulgaria, Denmark, Lithuania, Austria, Finland, Poland, Slovenia), and (5)
mainly position-based system (Czech Republic, Estonia, Latvia, Netherlands, Swe-
den, United Kingdom).

Since 2008, it can be observed an overall trend towards position-based systems or
at least a kind of convergence of these systems (Hammerschmid, Thijs and Palaric,
2017; Demmke and Moilanen, 2011). At present, for general civil servants, several
countries still have a largely career-based system, but many of these, who had the
original career-based systems (e.g. Belgium, Hungary, Portugal, Romania), have in-
cluded elements of the position-based system (Kuperus and Rode, 2016, p. 13).

It should be noted that in many EU countries the recruitment procedure for senior
positions differs from the general civil service employment system. This group of
professional managers is normally referred to in the literature as the Senior Civil Ser-
vice (5CS), but the designation varies from country to country and with the language
used (Staronova, 2016; Halligan, 2012). OECD has defined a Senior Civil Service as ‘a
system of personnel for high and top level management positions in the national civil
service, formally or informally recognized by an authority, or through a common un-
derstanding of the organization of such a group, structured and recognized system of
personnel for the higher non-political positions in government (Kuperus and Rode,
2008, p. 3). A different system of filling senior positions is connected with the fact
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that this group plays a crucial role in preparing and implementing public policies
and in effectively delivering services to citizens (OECD/SIGMA, 2018, p. 23). They
are also responsible for efficiency and appropriateness of the government activities
(OECD, 2008, p. 68). Because their competency influences the achievement of the gov-
ernment’s policy goals and trust in the government, most EU member states created
different systems of recruitment for senior positions (Kuperus and Rode, 2016, p. 9).
Thus we can identify: (1) career-based system (Germany), (2) career hybrids: career
systems with some elements from the position-based system (Luxembourg, Greece,
Romania), (3) real hybrids with a 50/50 mixture of elements from career- and posi-
tion-based systems (Spain, France, Hungary), (4) position-based system with some
elements from a career system (Belgium, Bulgaria, Croatia, Italy, Lithuania, Malta,
Slovenia), and (5) mainly position-based system (Czech Republic, Estonia, Ireland,
Cyprus, Latvia, Austria, Poland, Portugal, Slovakia, Finland, Sweden, Netherlands,
United Kingdom).

In the past 10 years, there have been major changes in the models of recruitment
for senior civil positions. At present only Germany has largely career-based system.
Most of the countries have position-based system (14) or position-based system with
some elements from a career system (7). Specialists indicate that the main reason be-
hind this trend is the necessity to recruit top managers also from outside the civil
service and to recruit based on relevant competencies and experience (Kuperus and
Rode, 2016, p. 15).

However, it still points out that recruitment process must be based on equal
treatment, which among other things implies a clear legal framework and the ap-
pointment of a selection committee free from political interference and composed
of competent members. The above mentioned principle also requires the establish-
ment of mechanisms that will prevent direct or indirect political influence on senior
positions in the public service (OECD/SIGMA, 2017, pp. 43-46). Therefore, several
member states (Belgium, Bulgaria, France, Greece, Hungary, Ireland, Italy, Lithuania,
Romania, Slovakia and Spain) have a competition procedure or formal recruitment
method, to provide that selection is based on merit, and fair and open competition.
In the Netherlands, the recruitment system for senior positions is quite unique. The
selection of candidates is performed through an open competition run by external
private companies, independent of the administration. Even though there is no single
procedure, researchers claim that ‘the Dutch bureaucracy is characterized by political
neutrality and technocratic specialization” (Kopinska, 2018, p. 12).

Most member states have some kind of body for recruiting or advising on the best
candidates for senior civil service positions in order to ensure political neutrality and
independence in the recruitment process of senior civil servants. In Austria, Cyprus,
Denmark, Malta and the United Kingdom there is a body that advises the appointing
authority on recruiting SCS. In Bulgaria, Estonia, Greece, Ireland, the Netherlands,
Slovenia and Romania there is a permanent recruitment commission that organizes
the competitions for SCS positions and reaches a decision on one or more of the most
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qualified candidates. In other states, senior civil servants’ recruitment is facilitated by
the respective National School of Public Administration (France, Italy and Spain) or
by the Federal Selection and Recruitment Office (Belgium). In Hungary, Latvia, Lith-
uania, Portugal, Slovakia and Slovenia senior civil servants’ recruitment is facilitated
by a competition commission for individual vacancies (Kuperus and Rode, 2008, p.
14; Rossidis and Aspridis, 2017).

3.3. The Polish model of filling senior positions and its reform

Persons holding senior positions in the civil service are responsible for implement-
ing the government’s policy and ensuring smooth human resources management.
Recruitment for these positions is of key importance in the construction of a modern
state apparatus. The recruitment procedure should result in selection of the best can-
didates, professionals in their fields with aptitude for work in public administration.
This can translate not only into a more efficient public administration but also into a
positive image of the public administration (Mroczka, 2014, pp. 197-198).

Until January 22, 2016, the recruitment was conducted by a team composed of
members of the civil service corps, whose knowledge and experience guaranteed the
selection of the best candidates. The team selected no more than two best candidates
who met the obligatory requirements and the desirable requirements to a greatest
extent. In the event that none of the candidates met the requirements sufficiently well,
the team did not make a selection. Openness and competitiveness were the basic prin-
ciples governing the recruitment for senior positions in the civil service. The principle
of openness meant common access, equality and transparency of the recruitment. It
also guaranteed that anyone who met the requirements listed in an announcement
could apply. The principle of competitiveness meant uniform rules, methods, tools,
evaluation criteria and conditions for all candidates taking part in the recruitment. It
also guaranteed that the requirements stipulated in a vacancy announcement would
remain unchanged during all stages of the recruitment procedure (Stolarczyk, 2012,
p- 9). According to the specialists, the then-existing mechanism for filling senior po-
sitions in the civil service was the most desirable, for it enabled the employment of
objectively best candidates (Baran, 2014).

On January 23, 2016, under the provisions of the Act of December 30, 2015 amend-
ing the Act on Civil Service and some other acts, open and competitive recruitment
for senior positions in the civil service was abolished and replaced by appointment. In
the explanatory statement of the bill, it was pointed out that “Application of the Act on
civil service often results in prolonged and ineffective recruitment procedure, leading
to delays in filling vacancies. Filling senior civil service positions by appointment [...]
shall enable efficient employment of persons meeting the requirements for these posi-
tions stipulated in the Act on civil service and having education, skills and aptitude fit-
ting the current needs of a given office’ (Sejm, 2015). The persons authorized to appoint
and dismiss persons holding senior positions in the civil service include competent
ministers, heads of central administration offices, head of the Chancellery of the Prime
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Minister or voivodes, general directors of offices, Chief Veterinary Officer (in concert
with the competent voivode) and director of the Bureau of Forest Seed Production.

Appointment is a special form of employment relationship due to its limited pro-
tection. It entails lesser permanence of employment, and the possibility to dismiss the
appointed person at any time, immediately or at a specific date, even without giving
the reason (Judgment of the Supreme Court of July 11, 2017). Thus, in practice, the
person appointed to a senior position in the civil service is completely subordinated
to the appointing authority.

Besides the departure from open and competitive recruitment, the legislator has
significantly altered the qualification requirements to be met by persons holding se-
nior positions in the civil service. A candidate for a senior position in the civil service
must: (1) be a Polish citizen', (2) enjoy full public rights; (3) not have been validly
convicted for intentional crime or intentional fiscal crime; (4) hold a master’s degree
or an equivalent degree; (5) not have been validly sentenced to a ban on holding man-
agerial positions in offices of public authorities or performing functions related to
the management of public funds; (6) have managerial competences; and (7) meet the
requirements specified in the job description and separate regulations.

The provisions requiring candidates to prove their seniority and experience in
performing managerial functions have been repealed. In the case of the general di-
rector of an office, it was at least six years seniority, including at least three years of
managerial experience in units of the public finance sector. In the case of other senior
positions, it was at least three years seniority, including at least one year of mana-
gerial experience or two years of experience in an independent position in units of
the public finance sector. What is more, persons holding senior positions in the civil
service have been excluded from the system of periodic appraisals and individual
professional development plans.

4. Assessment of the new regulations on filling senior positions

The assessment of all modifications regarding the status and principles of the civil
service functioning should be aimed at establishing whether public administration
tasks can be performed in the way provided for in the Constitution. Taking the above
into account, the aforementioned article 153 paragraph 1 of the Constitution is of par-
amount importance. Pursuant to its provisions, civil service is established in order
to provide professional, reliable, impartial and politically neutral performance of the
state’s tasks. It is a core element of the entire government administration, and its in-
stitutional protection should be perceived as a constitutional value. The legislator’s

1 The legislator allowed the possibility to employ persons who are not Polish citizens on positions
selected by the general director of an office with the consent of the Head of the Civil Service,
namely: (1) foreigners who are citizens of the European Union, and (2) foreigners who are citi-
zens of other countries and are entitled to take up employment in Poland on the basis of interna-
tional agreements or provisions of EU law.
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regulatory freedom as regards shaping the principles of recruitment, functioning, or-
ganization and status of the civil service is therefore limited by the objectives stipu-
lated in the Constitution (Judgement of the Constitutional Tribunal of June 14, 2011).

If the civil service corps is to have the character specified in the Constitution, the
recruitment procedure is crucially important. As the Constitutional Tribunal held in
its judgement of December 12, 2002, recruitment procedure should be based on objec-
tive criteria and free from interference of the politicians or attempts to impose specific
personnel decisions. This purpose was served by the open and competitive recruit-
ment. As a result of the amendment, the legislator departed from those principles.

The new principles for filling senior positions in the civil service deserve critical
assessment for several reasons. First of all, the new legal construct of appointing and
dismissing persons holding senior positions does not guarantee political neutrality
and stability of the civil service. The Constitutional Tribunal has repeatedly pointed
out, among others in the judgement of June 16, 2003, that filling posts in the public
service should be independent of political influence, as it is the basic and necessary
condition for the political impartiality and competence of this service. The departure
from open and competitive recruitment for senior positions in the civil service result-
ed in the employment based on particular interests of politicians. As a consequence,
the civil service can be politicized, and its personnel policy can be controlled by the
ruling party. As Gadowska (2009, p. 55) aptly noticed, ‘if general directors of offices
come from political appointments, there are justified fears that their decisions regard-
ing the filling of lower positions in their offices will also have a political character.
The politicization of senior positions creates the risk of spreading personnel manipu-
lations to lower levels’.

The effect of the reform is the politicization of the senior civil service positions.
Researchers who analyzed this process emphasized that the politicization of the civil
service might have a number of negative consequences related to the quality of ad-
ministration in the context of knowledge management and employees” motivation
(Mazur, Mozdzen and Oramus, 2018, p. 80; Goetz and Wollman, 2001). A high level
of politicization makes the officials be more loyal to their superior than to the princi-
ples of legalism and the rule of law, which undermines the principle of professional-
ism, results in inferior-quality public service provision, and a loss of trust in the ad-
ministration (Peters and Pierre, 2004, p. 9; Mazur, Mozdzen and Oramus, 2018, p. 80).

Another controversial change is the lowering of the recruitment criteria. If the
state tasks are to be performed professionally, civil servants, particularly those in se-
nior positions, ought to have some specific qualifications. Those qualifications should
be verified with respect to reliable performance of duties before one becomes a mem-
ber of the civil service corps and later in the course of service (Judgement of the Con-
stitutional Tribunal of December 12, 2002). Therefore, the departure from the require-
ments of seniority and managerial experience for senior positions in the civil service,
and the exclusion of persons holding such positions from performance appraisals
should be assessed negatively. This mechanism cannot help to achieve the constitu-
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tional objectives regarding the civil service, i.e. professional and reliable fulfilment of
the state tasks.

Attention should also be paid to the lack of employment stability in the case of
persons holding senior positions in the civil service. Special protection of their em-
ployment status is necessary not because of protection of their personal rights but
because of protection of the public interest. The underlying aim of employment sta-
bility in the civil service is to guarantee citizens the right to good administration. The
protection of employment relationship is to provide the state institutions with an
adequate number of highly qualified employees and consequently better and more
effective performance of the state tasks. The stability of the employment allows for
filling positions independently of political criteria, which is the prerequisite for politi-
cal neutrality and competence of the civil service. Owing to the protection of employ-
ment permanence, civil servants are not concerned about their professional future
and can concentrate on performing duties for the good of the state not being involved
in political power struggles (Baran, 2014). This view is reflected in the judgement of
the Constitutional Tribunal of June 16, 2003, which stated that ‘protection of the per-
manence of employment relationship, consisting primarily in the statutory regulation
of circumstances enabling termination of employment, is to guarantee the possibility
to perform statutory duties in a manner free from any external pressures’.

In comparison to the employment contract, election and nomination, employment
by appointment is characterized by the least legal protection. The provisions of the
Labor Code on termination of the employment, adjudication on ineffectiveness of
termination or reinstatement do not apply to the persons employed by appointment
(Judgement of the Supreme Court of December 2, 2009). The lack of sense of legal se-
curity and fear of being dismissed due to ‘rationalization” or another equally general
cause are certainly not conducive to impartiality and political neutrality. Undermin-
ing the status of this civil service elite, representing no more than 3% of the entire
civil service, is incompatible with the constitutional objectives of the civil service. It
jeopardizes the efficient functioning of government administration and the right of
the citizens to good administration.

The legislator justified the elimination of open and competitive recruitment by the
actual human resources situation in the government administration. The average em-
ployment in the civil service corps by positions is presented in Table 2.

Table 2: Average employment in the civil service corps by position between 2009 and 2017

Specification 2009 2010 2011 2012 2013 2014 2015 2016 2017

Civil service corps
in general, including:
Senior positions 1475 1540 1607 1,557 1574 1582 1588 2,103 3,197

Source: The Chancellery of the Prime Minister (2018)

120,908 122,989 122,842 121,541 121,376 120,412 119,257 118,848 119,382

Between 2011 and 2016, a steady decline in employment can be observed. It re-
sulted mainly from the reorganization of the structure of offices (e.g., dissolution

121



of regional offices of the Ministry of Treasury; reorganization of tax administration
carried out in 2015, which consisted in consolidation of tax administration chambers
and offices; transferring the employees of the Ministry of National Education and
the Ministry of Science and Higher Education responsible for the implementation of
projects financed from EU funds outside the civil service), as well as employment
rationalization (e.g., in the Ministry of Foreign Affairs and the Ministry of Transport,
Construction and Maritime Economy). The decline of employment was also affect-
ed by natural fluctuations (e.g., retirement) and the non-renewal of expiring fixed-
term employment contracts (The Chancellery of the Prime Minister, 2016). Despite
the growing number of new tasks, such as, inter alia, development of the emergen-
cy communication system or implementation and operation of the automatic traffic
monitoring system, employment in the civil service decreased by 1.3% in comparison
to 2009 (The Chancellery of the Prime Minister, 2018).

Between 2009 and 2015, the average employment in senior positions remained at a
similar level (1,500). In the year of the reform (2015), employment in senior positions
amounted to 1,588 full-time positions (The Chancellery of the Prime Minister, 2016). In
2016 and 2017, employment increased by 515 and 1,094 positions respectively. The in-
crease in employment in 2017 by as much as 52.0% was not the result of new admissions
to the civil service, but organizational changes (The Chancellery of the Prime Minister,
2018). Pursuant to the Act of November 16, 2016 on the National Revenue Administra-
tion (Journal of Laws of 2016, item 1947), consolidated administration was established,
merging tax administration, Customs Service and fiscal control and the positions of the
heads of tax administration offices became senior positions of the civil service.

One negative effect of the reform is a considerable increase in the employment
fluctuation. At the beginning of 2016, almost one-third (505 out of 1,588 of those em-
ployed as of January 22, 2016) of the senior civil service officials resigned from their
posts or were transferred to other positions. Moreover, 212 employment contracts,
i.e. over 13% of the total, expired and 293 persons (19%) were transferred to lower
positions in the civil service. In the same time, 1,255 people were appointed to senior
positions, including 131 from outside the civil service (Mazur, Mozdzen and Oramus,
2018; Kopinska, 2018). In 2017, 744 people were dismissed from senior positions in the
civil service, whereas 1,622 were appointed, including the newly created positions in
the National Revenue Administration. In 2017, the fluctuation rate amounted to 11%,
which represents an increase by more than half comparatively with 2015. Specialists
agreed that the situation was a result of the reform eliminating competitive recruit-
ment, and made it possible to dismiss persons holding senior positions (Izdebski,
2016; Kopinska, 2018, p. 33). This state of affairs in the long term may be worrying.
The high fluctuation rate may have a negative impact on the development of profes-
sional civil service responsible for implementation of the most important state tasks.
It may also negatively influence task efficiency of the service.

Authors of the amendment argued that the departure from competitions for se-
nior positions was solely due to the shortage of such employees. In 2013, an average
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of 7.7 candidates applied for one position, in 2014 - 6.5, while in 2015 - 6.7. We cannot
accept the opinion expressed by Gintowt-Jankowicz (2015, p. 6) that ‘competition be-
tween several candidates deprives this procedure of the character of competition and
in fact is a fiction, for many reasons wasteful (time of recruiters, cost of tests, lengthi-
ness of recruitment for important positions)’.

Both academics and practitioners agree that the selection systems have to be
on competitive basis and be attractive enough for selecting the best candidates
(Staroriova, 2016, p. 43). That is why the competitive recruitment for public positions
is considered the most appropriate way of filling public positions in many countries,
as it increases the probability of employing the most competent and honest person
(Kopinska, 2018, p. 28).

It should be emphasized that the low interest in civil service careers is not caused
by the necessity of going through the recruitment procedure, but low salaries and
the lack of incentive schemes. Between 2009 and 2017, the remuneration in the civil
service corps increased by 11.0% in real terms and by 22.2% in the national economy
(The Chancellery of the Prime Minister, 2018). The problem of low earnings also ap-
plies to specialist positions that require high qualifications and continuous improve-
ment of competences. As a consequence, there is little interest in the civil service as a
workplace, and so is the number of candidates for civil servants.

The unsatisfactory staffing situation and the lack of interest in working for the
civil service cannot justify such far-reaching deviations from the rules. Even if there
is a personnel shortage, competition should be mandatory, for it is the basic instru-
ment ensuring the implementation of constitutional requirements. The introduction
of such a far-reaching exception regarding the recruitment for senior positions under-
mines the purpose of the institution of civil service.

The new model of recruitment for senior positions should be criticized for one
more reason. By introducing arbitrariness into the recruitment for senior positions
in the civil service, the legislator limited the right of citizens to information about
such vacancies (article 6 of the Act on Civil Service). In the new recruitment model,
information about vacant job positions in the government administration is not made
public, which is against the provisions of the article 60 of the Constitution of the Re-
public of Poland. Pursuant to that article, citizens have the right to equal access to
public service, meaning that the same recruitment rules should apply to everyone.
The obligation to respect identical rules by everyone determines the transparency of
the civil service recruitment criteria (Judgment of the Constitutional Tribunal of May
10, 2000). Yet, there is hardly any equality in the access to the civil service since this
right can be exercised only by those who have the exclusive knowledge about va-
cant senior positions. What is more, this change is in contradiction with international
standards, including article 25 of the International Covenant on Civil and Political
Rights ratified by Poland in 1977. It provides that every citizen has the right and the
opportunity, without any discrimination and unreasonable restrictions, to have ac-
cess to public service in their country on general terms of equality. This principle was
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also reflected in the recommendation of the Committee of Ministers of the Council of
Europe no. R(2000)6 of February 24, 2000 on the status of public officials in Europe,
laying down recruitment standards for public service, which should be pursued by
the member states. In light of this document, recruitment for public service should
comply with the principle of equal access to this service. The procedure should be
open, competitive and based on substantive criteria.

5. Conclusions

The civil service corps of government administration was established to provide
professional, reliable, impartial and politically neutral performance of the state tasks.
In order to attain these objectives, an appropriate statutory mechanism is necessary,
which ensures performance of such tasks by properly prepared officials. If the civ-
il service corps is to be what the Constitution stipulates, the recruitment procedure
is of paramount importance. The recruitment should be conducted in a transparent
manner, based on objective criteria and aimed at selecting candidates that are best
prepared to perform the tasks of government administration. Therefore, the general
principle was established that the recruitment procedure for vacancies in the civil ser-
vice corps should be open, competitive and publicly announced.

On January 23, 2016 the above principles ceased to be applied in recruitment for
senior civil service positions. The amendment eliminated open and competitive re-
cruitment for such positions. It is also not necessary for the candidates to have any
professional experience. At the same time, the principle of full disposal was intro-
duced with the effect that the dismissal of such persons can take place at any time,
like the appointment. The new recruitment rules concern a small group of employees
—in 2017 the number of senior positions did not exceed 3% of the total number of
civil service employees. However, it should be borne in mind that those positions are
particularly important for the implementation of state tasks. In fact they occupy the
highest place in the hierarchy of administrative positions. For these reasons, the new
model for filling senior positions should be assessed negatively.

The civil service in Europe does not follow a single universal model for all the
states. On the contrary, there are many different solutions, which stem from different
traditions and constitutional factors. Starting from 2008, some changes in the model
of recruitment for civil service positions have been observed in the EU member states,
especially regarding senior positions — different selection procedures have been intro-
duced for senior civil servants to obtain more experienced and efficient management
staff. Most of the member states have a position-based system or position-based sys-
tems with some elements of a career system due to the necessity to recruit senior civil
servants based on their ability to perform a job. Fukuyama (2014) claims that the mer-
it-based recruitment system is a cornerstone of a well-functioning and professional
public administration, ensuring good governance and administrative capacity.

The Polish legislator has quite a lot of freedom in shaping the legal status of the
civil service, though that freedom is limited by the constitutional regulations. The
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departure from open and competitive recruitment collides with the constitutional
principles of professional, politically neutral and stable corps of civil service. The new
model for filling senior positions does not guarantee an objective selection of the best
candidate based on substantive criteria, and does not safeguard the professional sta-
tus of the civil service corps. It also does not guarantee civil servants the sense of
stability indispensable for proper fulfilment of the state tasks. The fact of being ap-
pointed and the possibility of being dismissed makes it difficult for persons holding
senior positions to perform the state tasks in a politically neutral manner. One should
agree with Izdebski (2016) that the adopted solutions ‘constitute (...) negation of con-
stitutional and international standards of the civil service, and even negation of the
very idea of the civil service’.

All things considered, the access to posts in public service through open and com-
petitive recruitment conducted on the basis of clear statutory criteria should be a rule.
Competition for senior positions in the civil service is the prerequisite of professional,
reliable, impartial and politically neutral performance of the state tasks. Such a solu-
tion meets the requirements of justice as it eliminates arbitrariness of decisions. Most
importantly, however, it allows the recruitment of the best candidates, which is how
the citizen’s right to good public administration can be fulfilled.
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