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Abstract

This article aims to analyze whether the leg-
islation enacted in the field of public procurement
in Romania, based on the 2014 EU Directives, is
effective in fostering resilience of the public in-
stitutions and indirectly of communities, and to
provide a fit-for-purpose mechanism for dealing
with the pandemic generated by the new type of
coronavirus, Sars-CoV-2. The article discusses the
necessity of new rules meant to promote swiftly
purchases during the state of emergency.

Undoubtedly, the pandemic generated crisis
has raised some serious challenges to which pub-
lic procurement regulations is in principle properly
equipped to deal with: urgent need for supplies,
works and services, but also unemployment or
protection of other disadvantaged categories of
people. We argue that resorting to specific tools
(negotiated procedures, framework-agreements,
centralized procurement, sustainable and social
procurement, reserved contracts) when carrying
out swift interventions generated by the pandemic
would have been more suitable during this health
crisis or even for preventing the effects of this
pandemic. Instead, the attention of the legislator
has been concentrated only on (unnecessarily)
exempting the swift purchases of medical equip-
ment from the rule of law.

Keywords: resilience, emergency state, public
procurement, transparency, infringement.



1. Resilience of institutions in times of crisis
and the role of procurement law

In recent years, resilience has occupied a prominent place in scientific literature
and more and more interdisciplinary researches investigate the implications and im-
portance of the concept for different fields of study. Law was one of the last fields of
study to embrace the resilience paradigm. However, only law in general has been the
object of resilience theorizations, not specific fields of law. However, even for law,
this concept is becoming more and more relevant since the number of the new enact-
ments expressly mentioning the concept of ‘resilience’ is on a constant rise since 2004.
On that year, the Romanian Government has enacted the Emergency Government
Ordinance no. 21/2004 regarding the national system for the management of emer-
gency situations. This enactment mentioned the concept of ‘resilience’ in relation
with the need to ensure the resilience of the communities when the committees for
siege situations decide to implement special measures to respond to different crises
such as the current pandemic. The enactment skipped a definition of the notion ‘re-
silience’. Yet, ensuring the resilience of the communities in case of a disaster should
be the main aim of the Government or the local authorities. For the purpose of this
paper, we will link resilience to a specific field of law, that is public procurement law.

The concept of resilience refers to the ability of a system to bounce back or return
to equilibrium following disturbance (Holling, 1973). Holling named this ‘engineering
resilience’. Institutions are critical for resilience of communities because institutional
arrangements and decision-making procedures are key to community resilience both
with respect to natural disasters and endogenous social-economic developments such
as economic crisis, pandemics, and technological disruptions.

The role of public procurement is usually reconsidered after major disruptions in
the society and administration. The economic crisis is one example, but it is definitely
even more important to consider the role of public procurement during the ongoing
pandemic crisis.

The economic crisis from 2008-2009 has had a major impact on European econo-
mies. Usually, research on the impact of the economic crisis on EU policy has primar-
ily focused on the internal market and financial market regulations, neglecting the
effect on public procurement, which is surprising, as public procurement accounts
for approximately 14% of the EU GDP and involves over 250,000 contracting pub-
lic authorities (Pircher, 2020, p. 509). Due to its importance, procurement can be an
essential tool for the EU in its efforts to take the single market out of the crisis by
promoting competitiveness and growth. Procurement has been used in the aftermath
of the financial crisis to foster recovery; the question remains whether the public
procurement legal framework is equipped with the right mechanisms in order to
weather out new crises and shocks (European Commission, 2008).

Environmental disaster and rapid climate change cautioned government bodies
and environmental protection agencies, which resulted in legislations forcing busi-
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ness organizations to restrict their carbon emissions to make their supply chain a di-
saster resilient supply chain. For instance, the introduction of a life-cycle approach to
public procurement so that carbon emissions are seen right away from the procure-
ment of raw materials till the distribution of finished goods through logistics. Hence,
there was a strong need to fix carbon emissions and to make existing supply chain an
environmentally sustainable supply chain to gain environmental disaster relief. This
is one the rationale behind the amendment of the public procurement Directives from
2014 (Kaur and Singh, 2019, p. 309).

In the current epidemic crisis, the response of public authorities has been con-
strued also with the help of the rules of public procurement. The European Com-
mission has managed to conduct the first major EU joint procurement of medical
equipment (JPA) considering the large number of Member States involved. On their
turn, Member States can also make use of the negotiated procedures or simplified
procurement, which were designed to help also procurement in times of crisis.

Public procurement tools such as JPA or joint procurement can promote the sol-
idarity and political will of those local and regional governments that are on the
frontline, pushing more than ever to be the drivers of change, carrying out equitable
service delivery, ensuring the preservation of common resources, and promoting the
right of every single person to health services in the midst of this crisis. Further-
more, the role of JPA could be increased in the future to support the acquisitions of
advanced health technologies to support national fragile systems with economies of
scale (Mcevoy and Ferri, 2020, p. 12).

In this context, European Commission continues to see procurement as one of the
most important tools for sustainability and resilience. This is pretty obvious from the
fact that procurement is listed among the top drivers for resilience in the new strate-
gic Reflection Paper ‘Towards A Sustainable Europe by 2030’ (European Commission,
2019).

Have these tools been used by national governments? We try to exemplify with
Romania’s case in order to conclude that in times of crisis the sustainability and
resilience of the public systems is overlooked and other arguments are put forward,
although the legal framework enables an approach that could favor resilience.

The pandemics created a state of uncertainty that supposedly required swift legal
solutions in the sector of public procurement to ensure the purchase of products and
the supply of services to meet the needs of the patients. We will endeavor to clarify to
what extent such solutions were indeed necessary from a legal perspective or to what
degree they might violate the EU law.

In this paper, we will make a brief review of the measures adopted at the EU level
(section 2) followed by the analysis of the legal provisions adopted in Romania during
the emergency state (section 3), and in the end will discuss pending challenges at the
end of the emergency state (section 4).
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2. The EU’s response to Covid-19 crisis:
from coordinating joint procurement to issuing guidelines
under the EU public procurement framework

2.1. JPA and measures to reduce exports of medical equipment

The unquestionable differences among Member States (MS) of the EU in terms of
access to medical equipment and measures has led to the signing of the Joint Procure-
ment Agreement to procure medical equipment at EU level (‘JPA’). In practical terms,
at EU level, the European Commission concluded a framework agreement on behalf
of MS wishing to take part on a voluntary basis. MS, at their turn, have concluded
subsequent contracts. In general, the framework agreement (OECD, 2014) is used to
cut costs by purchasing large quantities (Andrecka, 2015, p. 127). Unfortunately, this
could not be confirmed during the pandemic as the control of the market rested with
suppliers (Trepte, 2004, p. 113). However, the bargaining power with third countries
and the avoidance of competition between Member States for the (limited) suppliers
show the effectiveness of this mechanism. The European Commission applied the
rules of procedure included in Regulation no. 2018/1046 on financial rules, which are
comparable to the ones in the 2014 Public Procurement Directives.

The award procedure used was the negotiated procedure without prior publica-
tion for extreme urgency for the purchase of personal protective equipment, which
allows swift decision on award. The evaluation factors were: 50% price and 50% qual-
itative elements (of which the delivery period was 35%).

Strangely, at first, no economic operator submitted its offer at the first JPA
(Sanchez-Graells, 2020, p. 84) organized by the European Commission on March 12,
2020, probably because of the lack of supplies on the market and of the short notice
on the award. Subsequently, the Commission launched five calls for tenders for the
supply of medical countermeasures on February 28 (gloves and coveralls), March 17
(goggles, face shields and masks, as well as ventilators), March 19 (laboratory equip-
ment, including testing kits), and June 17 (ICU medicines) — with participation of up
to 26 countries. These initiatives have proved successful.

When conducting joint procurements, the European Commission has a coordinat-
ing role, while the Member States purchase the goods. Framework contracts follow-
ing the first four joint procurement procedures have been signed, and Member States
could place orders.

One of the major advantages of a JPA is that it counterbalances a number of spe-
cific risks when a contracting authority from a MS directly contacts a supplier from
a third country such as China (difficulty to conduct a prior assessment of suppliers,
lack of transparency of some suppliers).

Other measures taken at EU level included, among others, limitation of export of
medical equipment to third countries and elimination of customs duties on imports
from third countries for a temporary period of 6 months.
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2.2. Guidance on public procurement

On April 1, 2020, the European Commission issued guidelines that clarify the flex-
ibility offered by EU regulations in force (‘Guidance’). The Guidance makes evident
that an integrated, flexible, solution-oriented approach (Sanchez-Graells, 2020) is
needed to combat the pandemic and that public procurement can be a factor of build-
ing resilience for the public sector.

The first recommendations regarded the approach to the market, which needed
to be flexible and swift. The Commission has set up a ‘clearing house for medical
equipment’, for a period of 6 months, that facilitates the identification of available
supplies, including testing kits, and accelerates their matching with demand by the
Member States. Also, based on the Guidance, contracting authorities could make use
of ‘active purchase’ such as: contacting potential contractors in and outside the EU
by phone, e-mail or in person; hiring agents that have better contacts in the markets;
sending representatives directly to the countries that have the necessary stocks and
can ensure immediate delivery; contacting potential suppliers to agree to an increase
in production or the start or renewal of production; using innovative digital tools
such as hackathons (targeted collaborations in order to identify a solution in a timely
manner) or various collaboration modalities with the business environment.

As a rule, the Guidance emphasizes the use of accelerated open and restricted ten-
der procedures, which are available in the Public Procurement Directives from 2014
and transposing national legislation. The Guidance exceptionally recommends the
use of the negotiated procedure without publication for reasons of extreme urgency.
Also, other available mechanisms could be available for contracting authorities: pay-
ment through an escrow account, an updated list of suppliers or even the submission
of samples or photographs of the compliant product. Moreover, MS may exception-
ally derogate from the grounds for mandatory exclusion of economic operators for
public health.

As arule, the use of competitive award procedures in itself presupposes that prin-
ciples of equal treatment, non-discrimination, mutual recognition, proportionality
and transparency are observed (Arrowsmith, 2014, p. 237). Competition could lead to
a more efficient allocation of resources for social welfare (Bovis, 2015, p. 3). Howev-
er, contracting authorities can use accelerated open or restricted procedure, and the
proof of urgency rests with the contracting authority (Telles and Butler, 2014, p. 137).
It should be noted though that urgency specific to open and restricted procedures is
different from the urgency of the negotiated procedure without prior publication.

Any prior analysis will have to take into account the specific market conditions
for the product concerned and the emergency conditions of the product to be pur-
chased. In case of market failure, the contracting authorities should also adopt strat-
egies specific to a private buyer (Sanchez-Graells, 2015, p. 62). Any asymmetry re-
quires adaptation.

In brief, contracting authorities enjoyed a considerable leeway in the application
of accelerated award procedures (Caranta, 2018, p. 396).
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As a measure of last resort, the Guidance also emphasizes that the negotiation
procedure without publication as a matter of extreme urgency is an exception of the
principle of transparency (Farca and Dragos, 2018, p. 126). Precisely, because of its ex-
ceptional nature, contracting authorities should deal this with caution. The Guidance
confirms that the use of negotiated procedure without prior publication can be done
even ‘within a few days or even hours, if necessary’.

In practice, such swift awards are infrequent, as often, even the economic operator
needs a few days to prepare the tender (verification of stocks, prices, ‘green lanes’
border crossing, etc.). Forcing swift awards could risk that no economic operator is
interested in the award as happened for the award procedure of masks launched by
the Romanian Ministry of Education (Pantazi, 2020).

The phrase of the Guidance stating that: ‘the procedure may constitute a de facto
direct award procedure only subject to physical/technical constraints related to the
actual availability and speed of delivery’ is meant to emphasize the flexibility of the
procedure (Hamer, p. 218) and the fact that national governments do not have to re-
sort necessarily to direct procurement (Dragos, 2016, p. 200).

However, the Guidance makes clear that the medical needs of hospitals could not
have been foreseen before the health crisis, so the swift procedures provided by the
public procurement legislation are applicable. Other consumables or products can be
purchased by negotiation without publication for extreme urgency only to the extent
that they are absolutely necessary to fight the current pandemic.

Thus, normally the use of the negotiated procedure without publication should
be objectively justified by reference to the existing need. If the contracting authority
could have applied the open or accelerated restricted award procedure, this condition
may not be met on a case-by-case basis. The European Court of Justice mentioned
in its previous case law that: ‘Indeed, since several months have passed between the
decision to replace the software and the conclusion of the contract in question, as has
been pointed out in paragraphs 9 to 11 and 70 of this judgment, it is clear that it was
possible, at the very least, to conduct an accelerated restricted procedure (...)’.

The case law of then CJUE needs to be looked at taking into consideration the ex-
ceptional circumstances of the pandemic, which were never tested before in regular
public procurement procedures.

3. Romania: extended use of below threshold procurement/
negotiation without prior publication for extreme urgency

3.1. A chronological review
3.1.1. The first stage of the state of emergency

It should be noted first that the 2014 Public Procurement Directives are fully trans-
posed in Romanian law. The national legislation provides for the same tools to award
procurement contracts: open procedures, accelerated procedures, competitive negoti-
ated procedures, negotiation without competition (in case of urgency).
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Due to the pandemic, on March 16, 2020, the Romanian President issued State
Emergency Decree no. 195/2020 and declared the state of emergency for 30 days on
the basis of Emergency Governmental Ordinance no. 1/1999 regarding regime of the
state of siege and of emergency.

Decree no. 195/2020 has not included any express references to the relation with
the current legal framework in the field of public procurement. However, pursuant to
article 10 of the Decree no. 195/2020 both central authorities as well as legal entities
where the state is the majority shareholder can procure by direct procurement (with-
out a tender or award procedure following the same rules applicable to below-thresh-
olds or sub-dimensional procurement) equipment and materials necessary in the
fight against the epidemic.

Basically, the intention was to offer the contracting authorities a wide margin of
discretion to fight against the epidemic. Nonetheless, in public procurement such dis-
cretion is limited by the proportionality principle (Bovis, 2019, p. 54), a principle that
contracting authorities should implement in a subtle manner due to an international
context in which public health came first and market was dominated by the power of
the suppliers.

Similarly, article 28 regulated the right of the local public healthcare authorities
and sanitary units (e.g. hospitals, clinics) to acquire through ‘direct procurement’
‘materials’ and ‘medicines’ necessary during the pandemic. This difference in word-
ing seem to suggest that healthcare authorities could also have acquired materials
and equipment needed during the pandemic and not just to fight against the pandem-
ic. This could lead to the conclusion that it is also possible to use direct procurement
to purchase any kind of medicines that were needed during the pandemic and not just
to treat patients suffering from Covid-19.

However, the Decree no. 195/2020 has not included any provisions regarding the
status of the public procurement contracts. As a result, the performance of public
contracts remained regulated by the general framework and the Romanian Civil Code
regarding force majeure, fortuitous case or hardship.

To avoid delays, article 14 expressly stated that the validity of the documents
issued by the public authorities shall be prolonged should the expiry date occurs
during the emergency state. The Decree no. 195/2020 has not included any provisions
regarding the ongoing award procedures or holding the meetings of the evaluation
committees remote or on-line. As a consequence, the award procedures continued
and meetings could be held remotely.

The Romanian Agency for Public Procurement (‘APP’) has not provided any of-
ficial guidance regarding the manner in which direct procurement should be carried
out. As a good practice, we can mention the example of United Kingdom, who was
one of the first states to issue such guidance.

Nonetheless, in the following days, APP issued a notice mentioning that the le-
gal rules would apply according to their legal hierarchy. The contracting authorities
were also to provide the APP information on award procedures carried out within 30
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working days from the end of the state of emergency. In the meantime, the Romanian
Parliament has also approved the setting up of a commission to analyze all the awards
of public contracts during pandemic crisis (Marinescu, 2020). In other words, these
were all attempts to keep under control the award of contracts during the crisis and
to make sure that any abuses of the emergency legislation are reviewed afterwards.

On the other hand, it is noteworthy to underline that Government Emergency
Ordinance no. 11/2020 expressly regulated the right of National Centralized Purchas-
ing Office to conclude framework agreements (Vornicu, 2018), using the negotiation
without prior publication for extreme urgency.

3.1.2. The second stage: Extension decree

The Romanian President has decided to extend the emergency state from April
16 to May 16 on the basis of the Decree no. 240/2020 (‘Extension Decree’) due to an
ascending curve of the recorded cases. Unlike the first decree, the Extension Decree
mentioned in the preamble the need to adapt the public procurement framework to
take account of ‘price volatility’ and ‘export restrictions’. Paragraph 6 of the Exten-
sion Decree’s Preamble also mentions specific references to products for which the
purchase is urgent: ‘(..) protective materials and equipment, disinfectants, medici-
nal products, sanitary materials, medical devices or other products necessary for the
management of the pandemic’.

It is noteworthy to mention that the Decree no. 240/2020 underlines the need to
use the framework agreement concluded by negotiation without prior publication for
extreme urgency (art. 33 of the 2014 Directive and art. 114 of the Law no. 98/2016 on
public procurement) by the institutions involved in defense, public order and national
security. These institutions could procure ‘specific means of protection and inter-
vention’. Still, no definition of this notion has been provided. However, a reasonable
interpretation should take into account all the elements mentioned in the preamble.

The Extension Decree confirms that during the emergency state the rules of direct
procurement (below 30,000 EUR) shall be applicable also for procurement above the
national threshold and also for procurement above the EU thresholds. Basically, as
opposed to the first Decree, the Extension Decree allows also the local contracting
authorities (e.g. local council, county council) to procure using direct awards even
above the national/EU thresholds with minimum transparency (only after the award
a notice on the winner needs to be published). The Extension Decree allowed also the
local public healthcare authorities and sanitary units to procure using direct awards,
expanding also the range of products to include ‘protective equipment’. Moreover,
the extension decree added new entities to the exempted list (National Penitentiary
Administration). In our opinion it is fairly questionable if National Penitentiary
Administration needed to made usage of direct procurement in order to ensure the
continuity of detainees’ feeding and appropriate individual hygiene. The units sub-
ordinated to the National Administration of Penitentiaries could have directly pur-
chased food, cleaning and individual hygiene items for persons deprived of liber-
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ty, with the prior authorization of the General Director of the National Penitentiary
Administration. Moreover, it seems that these items are not necessary to fight against
the pandemic, as the regime of the detainees has not changed as aresult of the pandemic.

In an attempt to keep the national authorities within an accountable legal regime,
the Extension Decree as approved by the Romanian Parliament expressly stated that
within 60 days of the end of the emergency state, the Court of Auditors will carry out
a check on the management of public resources and will submit a report to Parlia-
ment including the findings.

Overall, it seems that in Romania, national health has been considered a solid
ground to derogate from the Public Procurement Directive 24/2014/EU and Law no.
98/2016. The question is: was this necessary? One could note that the other EU mem-
ber states that also decided to exempt the purchases in times of pandemic from the
legal rules stemming from the EU public procurement law are (OECD, 2020, p. 13):
Poland, Bulgaria (Dudevska and Stoykova, 2020) and Hungary (Petranyi et al., 2020)
with a caveat that Hungary has issued these derogations only for award procedures
carried out outside EU. It is hard not to notice that these are the exact countries that
have constant issues with the rule of law at the EU level, thus making the question
more relevant.

3.1.3. The third stage: the state of alert

Following the state of emergency, the authorities have switched to the lighter re-
gime, the state of alert (May 18, 2020) on the basis of the Law no. 55/2020.

The legal framework for the state of alert has touched upon public procurement
procedures as well. The validity of the documents to be submitted in the relevant
award procedures has been extended during the alert stage for up to 90 days from
the date when alert state would have ceased (article 4 paragraph 5). The text does
not state precisely to what documents it refers or when is the date such documents
should have been issued. However, it might be inferred from the systematic interpre-
tation that this refer to documents whose validity ceased during the state of emergen-
cy, replaced by the alert state.

More generally, as to the procurement award procedures to be used during the
state of alert, the negotiation without prior publication notice for extreme urgency to
acquire to products and services of ‘immediate necessity’ became the rule, instead of
direct procurement. This marks a proper use of the legal framework in place (Directive
24/2014/EU and Law no. 98/2016). However, ‘immediate necessity’ seems to underline
the restrictive manner in which it should be construed on a case-by-case analysis.

By a way of interpretation, negotiation without prior notice should not be ex-
tended to ‘works’, meaning procurement of infrastructure. On the contrary, the ne-
gotiation without prior publication should definitely be used strictly to contribute to
raising the answer capacity to fight against the pandemic.

How long is this exemption applicable? A reasonable approach could be that the
negotiation without prior publication for extreme urgency could be properly used at
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least until the WHO will officially declare that this pandemic has been eradicated and
as a result the need of specific products and equipment will eventually be diluted.

3.2. Was the derogatory regime necessary? Is it lawful?
Was it effective in terms of resilience?

In our opinion, the legal framework for public procurement in place is flexible
enough to accommodate swift purchases in times of crisis. Both the EU Directives
from 2014 and national laws from 2016 provide for expedite procedures and urgent
procedures to be applied when there is a situation of emergency.

By enacting provisions that permitted direct procurement (which is the least doc-
umented procurement) during emergency state the Romanian state gave the impres-
sion that transparency, proportionality and accountability are forfeited during the
pandemic and that ‘anything goes’. Unfortunately, direct procurement or procure-
ment below thresholds does not imply mere flexibility under the Romanian public
procurement system. On the contrary, as already pointed in another article, the rules
of conflict of interest under the Romanian procurement are not applicable by anal-
ogy to below threshold procurement (Farca, 2018, p. 162.). So, a procurement entity
shall be bound by the rules applicable to conflict of interest regulated by the new
Romanian Administrative Code which is more permissible than the Romanian pro-
curement regulation, especially if we refer to local authorities. Instead, the recourse
to negotiated procedures for extreme urgency also requires compliance with the rules
of conflict of interest as regulated by the Romanian public procurement regulations.

Coupled with the notification to the European Court of Human Rights ‘ECHR’
that Romania has suspended from March 17 the application of the ECHR during the
pandemic, this has sent a very dangerous signal. No wonder that raising awareness
on abusive, unlawful and right on corrupted public spending during the pandemic
has had no effect in terms of accountability for those involved.

The situation has been partially resolved during the state of alert, where the ne-
gotiation procedure was recommended instead of direct procurement, which means a
return to standard procedures under the public procurement law including the rules
applicable to conflict of interest.

In term of resilience, we can argue that for institutions that are competent to deal
with emergency situations, the enactment of special rules during the emergency state
has not helped in terms of effectiveness, as regular procedures were perfectly fit for
purpose anyway. They only gave them the sense that they are ‘untouchable’, favor-
ing corrupt networks that already had some grip on public institutions. The procure-
ment of surgical masks through intermediaries at higher prices, the procurement of
faulty equipment are only a few examples.

Going back to the analysis of the Romanian public procurement legal framework
enacted during the pandemic, we have identified a series of risks stemming from the
fact that this legislation has exempted public purchases from the rules established in
the field.
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The main risk is that the legislation has been breaching the principle of priority of
EU law and enables a potential risk of infringement from the European Commission.

The legal regime governing the emergency state in Romania needs to comply with
all the international obligations undertaken by Romania, irrespective of such source
of law (EU law, international law with specific reference to European Court of Hu-
man Rights or Agreement on Government Procurement (GPA)).

Article 36 of the Treaty on the functioning of the European Union “TFUE’ allows
the member states to regulate interdictions, restrictions or equivalent measures to
derogate from the free movement of the products for reasons of public health. How-
ever, in many cases public health failed at the test at Court of Justice of the European
Union when assessed against the principle of proportionality (Barnard, 2019, p. 155).

It is important to stress that application of EU public procurement award proce-
dures is deemed mandatory for EU state members. As a rule of thumb, the existence
of some harmonization measures at EU level in this field does not entail to invoke
public health as a derogation from article 32 of the Public Procurement Directive -
the use of negotiation without prior publication for extreme urgency — and to use
instead direct procurement (Telles and Butler, 2014, p. 133).

The Romanian legislator has argued the need for direct procurement (below
thresholds) instead of negotiation without prior notice due to urgency in order to find
solutions suitable to fight against the pandemic (the volatility of the prices charged
by the suppliers that eventually lead to allowing advance payments without any for-
mal guarantee and that resorting to negotiation still requires a large amount of pa-
perwork (Dobrota, 2020).

Below threshold procurement (direct procurement) is less formal, and as a rule
does not impose by analogy the implementation of the rules applicable to the classi-
cal award procedures (Farca and Dragos, 2020a, p. 467). Analogy goes against of even
having some national threshold and implicitly to the harmonization provided by the
Public Procurement Directive on the internal market since below threshold procure-
ment are mainly an internal issue.

Below threshold procurement are regulated in the national law by a limited num-
ber of articles, namely article 7 of the Law no. 98/2016 as well as articles 43-46 of the
Government Decision no. 395/2016 (Sparios, 2020). On the other hand, if there is a
certain cross-border interest, a contracting authority has the duty to comply with the
principles of non-discrimination, equal treatment, transparency, proportionality as
well as mutual recognition as derived from the EU liberties embedded in the TFEU.

However, coming back to the preferred solution in Romania of resorting the be-
low threshold procedure even after the Guidance seems to go against not only to the
principle of EU’s law primacy but also to go against the proportionality principle
(Barnard, 2019, p. 155). This is so mostly because the majority of other MSs found
suitable the use of negotiation without prior publication for extreme urgency, so the
current legal framework for public procurement is reasonably adapted for procure-
ment in times of crisis.
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Remains fairly questionable the resort to direct procurement to acquire other
products or equipment, except for the medical ones (Lofstedt, 2014, p. 140) or the ones
used to fight against the pandemic. In these cases, such measures could be deemed as
inadequate.

Bearing in mind that Guidance recommends as a last resort the negotiation proce-
dure without prior publication for extreme urgency, we consider the Romanian leg-
islation during the state of emergency allowing for direct procurement regardless of
thresholds can be regarded as a violation of the principle of priority of EU law. In that
respect, the European Commission could initiate infringement proceedings under ar-
ticle 258 TFEU against Romania for using direct award (below threshold procedure)
even when negotiation without prior notice was feasible. However, due to political
charge of such an action, due to the ongoing crisis and the recovery efforts that will
ensue afterwards, it is highly unlikely it will be promoted, so Romanian authorities
might get away with it.

4. Resilience of ongoing public contracts during the pandemic.
Is the legal framework flexible enough?

An issue that has been raised during the pandemic was the faith of ongoing con-
tracts. The Romanian public procurement law (implementing the 2014 EU Public
Procurement Directives) allows for the amendment the public procurement contract
without a tender subject to the following joint conditions: (i) the need for modifica-
tion has been brought about by circumstances which a diligent contracting authority
could not foresee; and (ii) the modification does not alter the overall nature of the
contract; the increase of price is not higher than 50% of the value of the original con-
tract.

Each modification should also be carried out, on case by case basis, starting from
the need to achieve a balance between the need to comply with the general princi-
ples applicable to public procurement awards and to the need to achieve the desired
outcome. Following the legal symmetry principle, the same principles should also be
applicable in what concerns the amendment of the public procurement contract.

For example, it could be disproportionate and contrary to principles of transpar-
ency, proportionality, equal treatment for several economic operators to terminate
the ongoing public procurement contract in order to conclude a new public procure-
ment contract to supply mask to much higher prices. It seems that such a situation
occurred in Poland and the President of the Office of Competition and Consumer
Protection was informed on time and initiated proceedings on unfair conduct against
these two entities (Bogdanowicz, 2020).

The Romanian legal provisions concerning public procurement do not include a
special derogation concerning force majeure, although public procurement contracts
feature in principle provisions regarding this occurrence. Therefore, force majeure
caused by the pandemic, even if it does not operate automatically, could be invoked
by any interested economic operator based on the Romanian Civil Code (Vasilescu,
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2017, p. 608) bearing in mind to balance the risk (Ratiu, 2018, p. 68) in a mutual ac-
ceptable manner (Gherghina, 2019). This is also in line with the Recital (109) from the
Directive 24/2014/EU on public sector procurement:

‘Contracting authorities can be faced with external circumstances that
they could not foresee when they awarded the contract, in particular when
the performance of the contract covers a long period. In this case, a certain
degree of flexibility is needed to adapt the contract to those circumstances
without a new procurement procedure. The notion of unforeseeable circum-
stances refers to circumstances that could not have been predicted despite
reasonably diligent preparation of the initial award by the contracting au-
thority, taking into account its available means, the nature and character-
istics of the specific project, good practice in the field in question and the
need to ensure an appropriate relationship between the resources spent in
preparing the award and its foreseeable value. However, this cannot apply in
cases where a modification results in an alteration of the nature of the over-
all procurement, for instance by replacing the works, supplies or services to
be procured by something different or by fundamentally changing the type
of procurement since, in such a situation, a hypothetical influence on the
outcome may be assumed’.

As for force majeure applicable to FIDIC contracts, the International Federation of
Consulting Engineers (FIDIC) issued a memorandum providing examples based on a
‘win-win’ approach.

The pandemic can also be construed as case of hardship, and could also entail a
party to renegotiate certain delivery or execution dates. Hardship can be invoked
subject to the following (Moreanu, 2018, p. 25): (i) the change of circumstances as
well as their effects could not be reasonably foreseeable at the time of the conclusion
of the public procurement contract, and (ii) the debtor of the said obligation (e.g.
economic operator) did not assume the risk of a change in circumstances, nor could it
reasonably be considered to have taken such risk.

For this reason, the waiver of right to invoke hardship included in several public
procurement contracts for supply of products should be tested for ‘reasonability’ in
what concerns the possibility to anticipate the change in circumstances.

In conclusion, there are enough legal provisions in order to ensure the adaptation,
extension or even termination of public contracts during the pandemic crisis, and
thus to ensure resilience of public institutions affected by the exceptional circum-
stances. The balancing of affected interests should be at the base of the decision to ex-
tend, modify, suspend or terminate such ongoing contracts, and this needs to be done
with caution. In terms of resilience, the local economic operators can be adversely
affected by termination and indirect the community can be hit as well.
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5. Concluding remarks: resilience in times
of pandemic through the lens of legislation

In this paper we tried to analyze the derogating legislation enacted in Romania in
the field of public procurement from the perspective of resilience of administrative
systems: did it help the communities to be more resilient and adaptive during the cri-
sis? Was it necessary considering the legislative framework in place already?

In our opinion, the 2014 Directives on public procurement offer enough legal
mechanisms to adapt the procurement procedures to an ongoing public health crisis.

The solution adopted during the alert state — to encourage responsible use of the
existing mechanism such as the negotiation without publication of a tender notice (art.
33 of the 24/2014/EU Directive and art. 114 of the Law no. 98/2016) is the correct ap-
proach. Unfortunately, during the state of emergency, the Romanian authorities have
chosen to disregard entirely the EU legislation and allowed direct procurement, which
is less transparent and entails less accountability (Farca and Dragos, 2020b, p. 287).

Many features of the EU legislation were not used at all, or used in a faulty way.
For instance, one of the solutions used in European Union was to aggregate demand
and organize joint procurement — for instance the joint procurement of medical
equipment organized by the European Commission as a response to the COVID-19
crisis.

Aggregation techniques are used to improve cost-saving and the efficiency of pro-
curement. One aggregation technique commonly used is centralized purchasing. This
involves centralized procurement bodies (CPBs) purchasing on behalf of others, col-
laborations between procurers, and the use of service providers/entities to manage
the purchasing process. In Romania, the Centralized Procurement Agency organized
a procurement of medical equipment that was deemed faulty, leading to questions of
corruption and bid-rigging. It was only one procedure of this kind, and all other cen-
tral and local authorities were left to deal with the purchase of medical equipment by
themselves. In this context, a big contract awarded by a state company is suspected
of bribery (Moskowitz, 2020).

Access of SMEs is still a problem as they tend to be involved only as subcontrac-
tors and not as main contractors. The studies available conclude that SMEs are some-
what underrepresented (PricewaterhouseCoopers, 2014, p. 39) in public procurement
(at least in procedures above the EU-thresholds) compared to their overall weight in
the economy. During crisis, the SMEs are one of the most hit economic operators,
impacting on the overall resilience of communities. Alas, the procurement during
pandemic has not considered the division into lots in order to allow SMEs to partic-
ipate, but encouraged aggregated purchases from one vendor. This was in no way a
help for communities where such SMEs activate, leading to loss of jobs and closure
of businesses.

Sustainable (social, environmental) procurement is one of the drivers of resilience
in communities. In times of crisis, swift procurement tends to overlook the fact that
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unemployment, clean technologies, promotion of SMEs, protection of disabled or oth-
erwise disadvantaged workers are matters that are getting worse due to pandemic
and need to be addressed by communities in order to foster their resilience.

However, the institutions that have the capacity to drive the change in this field
are still at national level. There was no coordination from the Commission on sus-
tainable objectives during pandemic procurement, apart from existing methodologies
on how to use green procurement criteria when procuring different types of works,
services and products. Consequently, the sustainable procurement is left mainly at
state’s discretion. For instance, in Romania there was no concern whatsoever to guide
through public procurement public funding for social objectives (hiring unemployed
people, awarding contracts to sheltered workshops, etc.), although it could have been
easy to do.

So, in terms of using sustainable procurement to weather the crisis and help the
resilience of communities, we argue that the practice of procurement during the pan-
demic was a missed opportunity.

Summarizing all the above, the EU and national legal framework are enablers
of resilience in times of crisis. They were not ascertained well by national decision
makers during the pandemic, and thus they were not used at full potential for swift
purchases. Resorting to direct procurement was unnecessary and even unlawful, it
encouraged thrift, opaqueness and lack of accountability.

The pandemic could have been used as an opportunity to purchase more sustain-
ably and thus help the recovery of communities in the aftermath of the crisis, but this
aspect, although permitted and encouraged even by the legislative framework, was
disregarded altogether.
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