Jon Stratton

Writing and the Concept of Law
in Ancient Greece

The concept of law is too often treated as an a-historical category;
similarly, the impact of writing (when used as a medium of communication)
on the conceptual order and on the social structure of a society
has been little analysed. These two problems are brought together
in the context of ancient Greece to demonstrate
how the concepts “law” and “‘justice” developed in relation
to changes in the social structure of that society.

The impact of writing on Greek society not only
produced the situation in which these changes took place
but also helped form those changes.

For the purpose of this paper it is useful to differentiate two aspects of
the impact of writing on a society, though in practice (as I note in my
conclusion) it is impossible to have one without the other. Further-
more the two are not perceived as separable — or even, indeed, as
existing in most cases — by societies which utilise writing. The first
aspect might be called the conceptual, for here we are dealing with
the different perceptions that societies might have of writing and how
writing is assimilated, or not, into the world view of a society. Of
course, world views are only such because they allow societies to
operate on and in the real world, which is why the second aspect, the
form of institutionalisation of writing in the society, is, in praxis, in-
separable from the first. However, from the point of view of analysis,
differentiation is necessary in order to allow the researcher to investi-
gate how writing operates in a given society.

From this point of view the relation between writing and what in
our society is termed “law,” is very important because the concept of
law cuts right to the root of the functioning of a social structure. Thus
if writing comes to affect the legal concepts of a society, then it must
also affect the social order itself.! In my discussion of early Greece I
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demos or ethnos occupied a certain limited part of the Greek land-
scape, its visible political bonds were tribal unity and obedience to a
particular chieftain or basileus.”'* He goes on to add that the basileis
did not stand far above their fellow tribesmen and that they did not,
themselves, have a monopoly of political (by which Starr also means
legal) power. This was also located in village wise men and in priests
and seers who gave the will of the gods.15

Thus we have a situation reminiscent of what Mair has called
“minimal government.”’1€ That is, where society is not ordered on the
basis of any overt, organised authority structure but rather is based on
a coherent normative Weltanschauung in which certain embedded
concepts operate to facilitate the continuity of order in the society. I
would suggest that this situation follows from Mair’s assertion that
“the inhabitants of a single homestead [to which I would add lineage
group]!” always recognise the authority of their senior members.”18

This is because in a society where a more or less equal degree of
authority is distributed among a large number of individuals, a per-
ception of the world — an ideology — must exist among the members
of the society which emphasises its inherent continuity and order.
Were this ideology not to exist or to be rejected, then the society
would inevitably fragment because in such a society there exists no
single location of power and therefore no way of enforcing order.

As an illustration of this, in the Greek Dark Age great importance
was attached to the “wise men” who, wise in their perception of the
operation of their society, were able to arbitrate on matters the com-
plexity of which questioned the normative order of the society. I use
the term “arbitrate” because, as I wish to show below, the essential
nature of non-literate society is that it must appear (rather than be)
unchanging. This is not to lapse into the classical anthropological
mistake of equating a concern with the appearance of lack of change
with an historically unchanging society but to suggest that in non-
literate societies the functioning of that knowledge/praxis area which
we call law is to preserve the continuity of the society through an
apparent denial of change.

Van Groningen has pointed out in In the Grip of the Past the Greek
preoccupation with the relationship between the present and the past
which was of continual concern to that society once writing had come
to be used for communicating information.1? This concern with appar-
ent lack of change is in contrast to highly literate societies where the
law is concerned with individual and state rights, where change is
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articulated through the writing and re-writing of laws, and where con-
tinuity is exercised through the execution of those laws by the imposi-
tion of power. Thus Gluckman suggests that for the Barotse “the aim is
to reconcile the litigants,” and that this stand is possible because
“Barotse is, or was, a homogeneous society, all of whose members
accept the same standards of right-doing as the judges.”2° Moore em-
phasises this point by her restatement of the problem of strict liability
as this term applies to non-literate societies. She suggests that, con-
trary to the ideology of justice in literate societies: “Some instances of
strict liability in tribal societies can, perhaps, be most simply ex-
plained by arguing . . . that in certain social situations the resentment
of the injured or damaged must be assuaged if social relations are to go
on, whether or not the injurer was apparently at fault.”2! In other
words the most important factor is the preservation of social equilib-
rium through reconciliation. Often, of course, equilibrium can only be
restored by a redistribution of goods.

An analagous perception of the ordering of the world and human
relationships may be found in ancient Greece. Let us turn first to the
term nomos. Ostwald, who has written extensively on the Greek use
of this term, informs us that “[Hesiod is] the earliest author to use
nomos [and] is also the first to employ the term in its widest range.”22
He goes on to remind us that nomos here does not carry the implica-
tion of “law” or “ordinance” but “designates the behaviour itself.”22
The most general meaning of nomos, which is also its earliest extant
written (sic) meaning, is that of “an order of living, a way of life.”’22
Thus it might be suggested that a term which later came to mean
custom or customs, carrying for the Greeks, as for us, its connotations
of relativity — each society has its own nomoi by the time we reach
Herodotus?® — in some period before Hesiod referred to the only
conceivable order, which would therefore be the correct — the just —
order. Before we develop this argument any further, we must take
cognizance of Vlastos” point that “the expression [cosmic justice] is
redundant in Greek since Kosmos itself means a just order.”24

Vlastos cites Solon as a justification for this comment which goes
some little way towards evidencing the resistance to change of the
Greek Weltanschauung, because even for Hesiod the nomos is split:
Zeus has created one behaviour for beasts and one for man. However
that may be, if nomos is the order by which man lives in society, what
we may ask — unlike the earliest Greeks — is the basis of that order?
Bearing in mind Ostwald’s point that “the etymological method is
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fraught with ... danger,”?> we can read on that “there is universal
agreement, as far as I know, that this noun is derived from the same
root as nemo whose basic concept involves a ‘distribution’ or an ‘as-
signing’ of some sort.”26 Thus it could be suggested that in the Greece
of which we have no written record — in non-literate Greece — har-
monious order, which I have termed social equilibrium, was main-
tained through some taken-for-granted idea of distribution.

In order to emphasise this point we may look at what differentiates
the nomoi of beasts and of man for Hesiod; it is the idea of dike. The
development of the idea of dike as justice in relation to the increased
use of writing by the Greeks has been analysed by Havelock.2” Here I
wish to refer to what Havelock says of justice in the Iliad: “Justice,
whatever it is, can be seen as something exchanged between two
parties, or added to both, in the course of a settlement; or, alterna-
tively, as symbolizing the process of exchange itself.”28

To expand on what has been written above, we might surmise that,
at the time the Iliad was sung, the taken-for-granted nomos was pre-
served by the exercise of dike.2® Justice here, then, refers to the con-
tinuous process of ordering, not to an abstract concept hedged by
moral judgements and in relation to which the individual has rights,
the last being more how we moderns understand the term. Indeed,
Hesiod’s use of the term dike to differentiate man from the beasts
would appear to be a movement towards our usage of the term.3°

The link suggested earlier between social equilibrium and recon-
ciliation is important because in high literate societies the idea of law
is related to the idea of the exercise of punishment by means of
sanctions.3! In non-literate societies in what we tend to call civil dis-
putes, or disagreements relating to problematic relationships, recon-
ciliation is achieved by judgemental insight. This is true only to a
limited extent in literate societies.32

In what we might call criminal disputes, however, where a member
of a society has apparently infringed a well-known norm, the repara-
tion asked of that person — or his kin group — would appear to be not
punishment in our sense but a donation, the equivalent in quality to
the disruption caused in the functioning of the social structure.33 This
is born out by the statements in many anthropological works3* which
indicate a degree of variability of the donation, dependent on not only
the importance attached to the norm infringed (something which re-
mains true in literate societies) but also the nature of the kinship
relations between the parties concerned.3® Thus this reparation,
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which is usually seen in terms of punishment/compensation, should
really be seen as a restoration of structural equilibrium.

It was suggested above that in early Greek society there was a link
between the generalisability of the idea of nomos and the degree to
which it was taken for granted. Whilst we are unable to ascertain what
happened in that society when an individual stepped outside of the
nomos, we may look at non-literate societies studied by an-
thropologists who inform us that there is a difference in treatment
accorded to individuals who deviate occasionally as compared with
those who do so regularly. In the former case social equilibrium can
be maintained; in the latter the individual is either killed or banished
— in other words he is no longer perceived as a member of the society.

Hoebel, for example, shows that the Eskimo draw a distinction be-
tween murder and homicidal recidivism. In the former case numerous
social obligations are placed on the murderer and his victim’s rela-
tives. In the latter case, where the murderer obviously does not accept
the society’s perception of the world by continually ignoring the ob-
ligations asked of him, he may be killed by any member of the com-
munity, provided the community has given its agreement.36

As this may appear a rather extreme example, another may be of use.
Goldschmidt in his book on the Sebei writes of recidivist theft: “The
victims of the thief ask his clansmen to take action against him, with
the result that the clansmen either restrain him or kill him. If they
refuse to do so, these outsiders may avenge themselves against any
member of his clan, or may kill him with impunity.”37 It may be
suggested that non-literate Greece applied the same solution.

What the Greeks thought might happen when an entire society
lacked the reciprocal basis of social equilibrium is well illustrated by
the cameo story of the Cyclopes in the Odyssey who, we are informed,
lack themis. Themis is the word most often used in the Iliad and the
Odyssey that tends to be translated with legislative overtones.
Havelock, for instance, translates themis as “oral law”38 and when
deified, as the Goddess of Law.3® However, when what has been said
above concerning nomos is taken into account, it is obvious that
themis cannot mean anything like what we understand by law. Jaeger
points out that “etymologically the word means institution.”40
Perhaps the place in the Iliad where the word most tends towards its
original meaning is in the phrase: “Let there be one ruler, one king, to
whom the son of devious, devising Kronos gives the sceptre and
[themistas] right(s) of judgement to watch over his people.”4!
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However, even here where the institution of kingship is being ar-
ticulated, the idea of law as an institution in its own right is not pres-
ent. Instead, themis refers to the judging (I would prefer to say order-
ing or re-ordering) act. Moreover this decision is based on, and given
through, the order of society, thus keeping the society in harmony
with “the institutions set up by Zeus. . ..”42 In other words we could
say that themis as judgement and as institution are inseparable be-
cause, since themis, or Themis, represents an aspect of the established
harmonious cosmic order, it manifests and justifies itself as institution
through its operation of preserving order. Thus lack of themis must
also imply the lack of society, as in the case of the Cyclopes: “The
Cyclopes have no assemblies for the making of laws, nor any settled
customs, but live in hollow caverns in the mountain heights where
each man is law-giver to his children and his wives, and nobody cares
a jot for his neighbours.”43

The idea of an organised system of established relationships —
Maine’s status relationships governing and fixing the nature and or-
ganisation of economic reciprocity and thus reinforcing the order of
the society — has been well outlined by Sahlins.44 As further evi-
dence of the link between the social order and the economic order in
the context of Greek society, the fact that cognates of nomos refer to
pasturage, herdsman, and roaming about for pasture may be
mentioned.#5 The importance of this conceptual link may be illus-
trated by returning to the Cyclopes for a moment. In spite of the fact
that they kept sheep — which allied them to mankind through the
conceptual links of nomos — they did not, we are very emphatically
informed, farm crops.4¢ Thus once again, they are only half within the
human nomos. Analogously, I would suggest, the Cyclopes did not
have laws, nor did they trade with other nations as did the Greeks, nor
indulge in establishing the reciprocal action of giving gifts to strangers
who came as guests.4” Throughout the Cyclopes’ activities there can
be seen a link between the social and the economic,*® but there still is
no true nomos. The emphasis on the lack of foreign trade reminds us
of ports of trade, discussed above, which had as one of their most
important functions, the regularisation of interaction in the sense of
appropriate equivalences between societies that otherwise have no
connection. It would appear, then, that in non-literate societies law
operates in a similar way to manifest and preserve social equilibrium
through a reciprocity of equivalences. Lacking ports of trade, modern
societies resort to that strange hybrid International Law.4?
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The social organisation of the Greece of the Dark Age seems to fit
very well the type of outline suggested above. From centralised
societies, each under the kingship of a wanax and organised through
centralised economic control made possible by the use for administra-
tion purposes of Linear B writing, the social organisation metamor-
phosed into small-scale units, each under the minimal control of a
basileus, a term which in Mycenaean society appears to have referred
to a minor official.?® In Dark Age Greece it appears to be best trans-
lated as chieftain, a position carrying the minimal powers suggested
above. However, over time it would appear that the basileus accrued
more power until it is best to translate the term as king. This change,
of course, occurred in different areas at different times, as did the
subsequent shift from rule by a basileus to rule by archons. My object
here is not to look at when such changes happened but at the concep-
tual shifts related to them in relation to the rise of writing.

In this governmental context, the shift in the use to which the term
demos was put is important. Starr notes that in Homer the question
often put to a stranger was “What is your demos?”’5! and he then
emphasises the vagueness of this term as a reference to a physical
place. Rather, as would be expected in societies based on kinship
relations, the term seems to refer to a request for the specification of
one’s social group, which would have been primarily one’s kinship
group. In Mycenaean Greece, Chadwick informs us, there appears to
have been a link between damos with a meaning of something like the
“collective voice of the district” and demos as meaning the
plot-holders.52 The shift in later times, therefore, to a meaning as-
sociated with kinship group would be a shift of emphasis only, reflect-
ing the movement of the society towards having a basis in kinship.
The more abstract aspect of the meaning of demos is important be-
cause, whilst it also came to have the meaning of village — almost one
might think an inevitability given the combination of sedentary kin-
ship groups and its original Mycenaean meaning — its more abstract
meaning shifts from kinship group to citizen (if only in a low social
category) by the time of Solon (c. 594). Thus Solon writes: “To the
demos I have given such honour as is sufficient, neither taking away
nor granting them more.”53

In the first place, the change of meaning implies a shift away from a
kinship-based social structure. In the second place, demos as citizens
suggests an individualisation of the social group only made possible
by a shift in conceptualisation which allows another abstract overarch-
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ing, unifying term to take its place. This is important because, unless a
social group has the ability to perceive itself as unified, there must
follow a breakdown of social organisation. Indeed this relationship
might better be expressed the other way round: without a social or-
ganisation a society will not perceive itself as a unit. In fact the differ-
ing emphases in these two foregoing statements reflect different
Weltanschauungen, which in turn reflect alternative developments in
politico-legal institutions. Thus the former reflects the emphasis in
modern, literate societies on objective, general constitutions coupled
with an objective, enforceable set of laws both of which are adminis-
tered by a governing body who perceive the politico-legal institutions
as in some way protecting, or giving shape to, the state (a term not
without problems itself, of course). The latter statement reflects better
the situation in non-literate societies where the perception of unity is
lodged within the on-going social structure or, to put it more basically,
unity is what unified does. In Greece there was a movement away
from this latter idea to the former. It is this movement which I con-
sider to be closely linked to the changing perception of writing and
the use to which it was put.

If demos came to represent the citizens, then it was polis which
came to be used for the general unity of people. However, “in the
epics the word polis means only a central geographical point, often a
citadel.”54 In other words, this was probably the most lasting physical
representation of the spatial aspect of the meaning of demos. From
this meaning the concept of polis shifted until it came to mean the
area within which all people were subject to one set of politico-legal
regulations. Thus by the time we get to Aristotle (c. 384-322) we find
him writing: “Man is by nature an animal intended to live in a
polis.”55 By this time also the use of archives for storing documents
had become so important that Aristotle himself regarded “the archives
office as one of the indispensible institutions of his model state.”56

However, I would not like to give the impression that the relation-
ship between demos and polis at Athens was equivalent to that be-
tween citizens and state in modern terminology. Although the impor-
tance of written law was by this time so great that in 330 Lycurgus
could write: “Come now gentleman, if anyone went into the Metroon
[archives house] and erased a single law and then alleged in defence
that this law meant nothing to the city, would you not have put him to
death? I believe you would have been justified in doing so if you
wanted to protect the other laws,”57 nevertheless the distinction be-
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tween the interests of the individual and the interest of the state was
not present. Bonner makes the point, which relates to what has been
noted above concerning non-literate societies, that “the modern divi-
sion of suits into criminal and civil was unknown in Athens.”5® He
then states that there was a separation into private suits and public
suits but that this distinction reflects only whether or not the state as a
collective body was involved. Posner points out that the Metroon held
a collection of documents which in the modern state would be divided
into public documents and those for private use; he suggests that “in
as much as the state, the polis, was identical with, and the sum total of,
its citizens (poltai), many seemingly private aspects of their lives were
of concern to the state.”’3® Even at this time, then, social cohesion was
still maintained by the idea of an essential unity — an order — within
the society, although this was becoming increasingly tenuous. Indeed
it was precisely because Athenian society still perceived society as
essentially unified that the works of the Sophists caused such politi-
cal, as well as intellectual, unrest as is noted later.

One other aspect of the concept polis is important for present con-
sideration and that is the religious development on the ground of the
old physical polis. Starr emphasises that polis should not be translated
as city state because, whilst originally being the focus of activity
within the community, it came to represent a holy place — a place not
necessary always at the urban centre: “As the Greeks began to build
temples they normally located the shrine of the patron deity of their
state at that site [the polis].”6° These temples started to be built about
the seventh century. At one level the building of the temples at this
time reflects the change in social organisation from demos to polis, for
the former would not have had the manpower or the skills-to build the
new stone temples. At a conceptual level the creation of the temples
reflects a shift in the whole attitude towards religion. Instead of relig-
ion functioning within the social group, based in the family unit — in
other words, an aspect of the demos — it now came to be based in the
abstract structure of the polis. As a result there was created a necessity
for focal religious points, places where individuals could communi-
cate with the gods, and these came to be situated on those spots which
had had special ritual meaning for the more important demoi.

Thus religion, which for the Greeks included the cosmic order as
manifested in the behaviour of the gods, gradually came to be decon-
textualised from the social situation. As this occurred, so was it recon-
stituted in the abstracted umbrella concept within which the new
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individuals organised their society. Another way of describing this
transition which highlights developments in early Greek philosophy
and which reached culmination in the Sophists would be to talk of the
demythologising of society.

At the same time the people created points — temples — which
could be used as links with the distanced cosmic order. Perhaps the
best example of this process can be found in the building of the Par-
thenon at Athens in the late fifth century. The Parthenon, built
dominating not only Athens but the Acropolis itself, was not the
centre of the worship of Athena (the goddess of Athens); this worship
was situated at the Erechtum as it always had been. The Parthenon
was areligious monument to the glory and unity of Athens — a visible
symbol of the new singlemindedness in politics and religion, which
allows us to talk of the creation of an Athenian state. This type of
development is by no means unique. The monasteries functioned as
linking points with God in the societas christiana of medieval
Europe®!, as did the temples of ancient Egypt.62

The shift in the conceptual and physical location of religion is im-
portant because the evidence suggests that in non-literate societies
the religious order is conflated into the social order, and the social
order is justified by teleological recourse to the cosmic (religious)
order. This, indeed, would appear to have been the case in the Greece
of the early period described above. Thus it is not surprising to learn
that it is not until the fifth century, the time when a separation was
taking place, that nomos is used in a political or judicial sense.®3 For
until this time these meanings would have been subsumed within the
more general meaning of nomos.

We can, therefore, say that the preservation of the social equilib-
rium discussed above is perceived as of overwhelming importance for
the preservation of the society by the members of that society because
the social equilibrium is perceived as the physical manifestation of
cosmic harmony.%* Should a society with this understanding of the
world then alter from a position of minimal government (which is not
minimal government at all but merely minimum overt government) to
a monarchic government, where order is seen to be preserved by
decrees from the king, then one would expect some divine overtones
to accrete to kingship. This indeed occurs: in Egypt the Pharoah was a
complex god-king 8% in Mesopotamia kingship itself was from the
gods,%8 and for the Incas, Viracocha “was the supernatural analogue of
the Inca Emperor.”8” We may also note that in the Iliad the sceptre
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which is the sign of Agamemnon’s kingship is given a lineage of own-
ership which states that it originally belonged to Zeus.8

Now whether or not Wittfogel is correct in seeing the development
of systems of counting and writing as being linked to the needs of
societies based on hydraulic agriculture,®® given the evidence of the
use to which the earliest writing was put, we must agree with Gelb
when he writes: “The Sumerian writing owes its origin to the needs
arising from public economy and administration.”?® This in turn oc-
curred because the centralising of power tends to be reflected in such
a centralising of the economy that a multi-focused system of reciprocal
exchange becomes unified into a unicentred system of accumulation
and redistribution.”* As production increases, or the system expands,
memory cannot keep up, so either the society becomes self-limiting
(potlatch may be an example of this) or a mnemonic system must be
developed. Sumeria and Egypt made use of writing; the Incas in-
vented the quipu. Thus, whilst literacy cannot be said to instigate the
development of hierarchical societies it does become a potent force in
their elaboration. At first this happens through the increased oppor-
tunity which writing allows for control over the economy.” But later it
is manifested in the use of writing to articulate laws.

In non-literate society law, as an aspect of cosmic harmony, appears
integral to the functioning of the society, and arises out of it. By way of
contrast in literate societies I would suggest that power, and its man-
ifestation in law, tends to operate the other way around. Law in
hierarchical societies tends to be generated by those who have power,
placed in writing for remembrance and referral, and executed on to
the individuals who compose the society. At this stage the whole
ideology of the integration of social equilibrium and cosmic harmony
is lost; the idea of justice must be redefined in social terms, and there
is the development of what Bohannan has called “double in-
stitutionalisation,” which allows a society to develop an overtly politi-
cal concept of law. To quote Bohannan, “legal rights have their mater-
ial origins (either overtly or covertly) in the customs of non-legal in-
stitutions but must be overtly restated™ for the specific purpose of
enabling the legal institutions to perform their tasks.”” The
phenomenon of double institutionalisation may be seen as the pre-
mise on which has been built the Austinian concept of law as a series
of regulations to be enforced. Furthermore, it is writing which allows
for the expansion of overt restatement into constitutions, law-codes,
collections of precedents, and the like which make up the basis of the
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idea of a modern legal system. Thus writing and the long-term, large-
scale wielding of hierarchised power are intimately linked.” It is
writing — by allowing for the objectification, classifying, and coding
of law — which provides the technology for the dislocation of the
society’s concept of social organisation based on equilibrium from the
ideology of cosmic harmony. When this separation begins, the pre-
mise or organic equilibrium tends to be replaced by an ideology based
on coercion, punishment, and a pyramidal power structure.

This is what I wish to suggest occurred in Greece where the de-
velopments may be well observed through the preservation of a
significant amount of the documentary evidence.”® In Greece in gen-
eral, and Athens in particular, the uncontrolled spread of writing
through the population allowed for the possibility that individuals
might realise the potential of script for the elaboration of critiques of,
and even alternatives to, the nomos. This, of course, would be even
more likely in a time of social upheavel — which itself presupposes
some idea of alteration of the nomos — such as Athens experienced
about the fifth century. As Burn suggests, “the [law] Codes are typic-
ally a product of an age of revolution.”7?

The generation and expansion of debate over nomos from the pre-
Socratics onwards implies the gradual destruction of the previously
taken-for-granted human and cosmic harmony. This harmony became
lost in relativistic questioning of good, bad, right, and wrong, and the
generation of a large number of competing ideas as to the composition
of reality. Indeed these two aspects of Greek thought were so comin-
gled that we can, with justification, talk of conflicting ideologies. The
climax of this questioning of the taken-for-granted order came with
those people whom we classify as Sophists and it may be suggested
that it was because of the threat which they posed to the harmonious
basis of the polis that they were disliked by many in the society.

There was one intriguing exception to this otherwise general Greek
development, and that was Sparta. This is not the place to discuss
Sparta other than to suggest that, unlike the other Greek states, in
Sparta a high degree of control was exercised to limit those to whom
literacy was made available and for what purposes writing could be
used. For example, Lycurgus, that obscure Spartan law-giver, having
codified a number of laws, is credited with a further decree that there
should be no more written laws. Thus the oral, embracing nomos of
Spartan society survived long enough for writers from other poleis,
such as Xenophon, to look on its stability with envy.?®
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The critical conceptual point in the changes in the structure of the
Weltanschauungen that occurred from the sixth century onwards may,
I think, be found — as Havelock finds it — in the developing impor-
tance of a concept of justice,” for justice becomes the metaphysical
link between the human order and the cosmic order. Ehrenberg
points out that, for Solon, “his eunomia implied the rule of dike, of
justice.”’8 Eunomia here is given the meaning of good order. How-
ever, for Solon, as for earlier Greek society, the attempt to establish
good order implied the re-establishment of cosmic equilibrium where
the goodness is taken for granted.8! As a result dike is still in the
background. Moreover, in spite of his position as an archon, a person
who at this time governed in the polis, Solon was still perceived as
diallaktes, a mediator. He was perceived, therefore, as one who re-
established a harmony based on a concept of a fair, that is to say, an
accepted, cosmically based distribution.

Eunomia, then, whilst in practice referring to the ordering of soci-
ety, conflates those aspects of social interaction which the early
Greeks appear to have taken for granted as being basic to social
equilibrium. Versenyi states these succinctly as “proportion and right
balance between man and man in possession, freedom and power.
This is . . . what Solon’s legislation was intended to bring about in the
service of justice — legal, political, and economic.”®2 Here again we
find ourselves referred to the link, noted above, between an economic
order based on reciprocity and a social order based on the same, for
here again as in the root word nomos, eunomia carries both aspects in
its meaning.

Solon’s laws, the written laws promulgated to restore order to the
polis, were described as thesmoi. Thesmoi was a term used of the
judgements in earlier cases and the first thing which should be noted
is that Solon’s decrees were not judgements in the old sense. Rather
Solon’s judgements were a series of rules to be followed which would
regularise Athenian society.

In other words, Solon used writing to articulate a series of rules
disobedience to which would be judged. This form of articulation
would have been all but impossible without writing because, in order
to re-establish a harmonious society, Solon was creating new rules to
be followed, rather than preserving a harmonious society by the prac-
tice of judgement. Thus the application of writing to legislation by
Solon, and previously by Draco, changed the context of the use of the
term thesmos.
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In earlier Greek society thesmoi had been the manifestation in prac-
tice of dike. As thesmoi moved towards the meaning of rules, so dike
increased in importance and its meaning altered to create a concept
which we might translate as justice, in other words the correct execu-
tion of the rules laid down. Here, then, is the key to the conflict
between Maine8 and Diamond®* as to the nature of thesmoi. At an
early period in Greek history they were both religious (Maine’s argu-
ment) and secular (Diamond’s argument) because they represented
utterances intended to keep the human and cosmic worlds in har-
mony. It is possible to see how the term shifted to apply to the coer-
cive written regulations laid down by Draco and later by Solon who,
nevertheless, still thought they were re-establishing a harmonious
cosmos. Indeed Solon states that “Eunomia renders all things well-
ordered and harmonious.”’85

If the logic of this argument may be accepted, then we are able to
give an answer to the problem raised by Ostwald8® that thesmoi seems
at one moment to refer to oral decrees, at another to those which are
written. Concepts alter as new material situations arise. Thesmos
carried an earlier meaning of a judgement or decree correct within the
world order; this made it the most appropriate term for Solon’s code of
laws for, as has been noted, human and cosmic harmony were still
perceived to prevail. Only later, with the breakdown of this idea, do
written laws come to be termed nomoi, or enforced customs.

The reason for Draco’s and Solon’s written articulation of laws was
to set out a number of precepts by which all groups, including the
demos, could live in a state of eunomia. Hesiod deified Eunomia as
the daughter of Zeus and Themis. She has been described as “one of
the guardians of the social order, keeping the city from violence and
lawlessness.”’87 In the deification of eunomia we see in practice a
striving to keep unified the social order and (good) cosmic order.

It is of interest to note that later writers confine Eunomia’s sphere of
influence to individual city states. This occurs at the same time that
there is a shift from the perception of law as thesmoi (individual
judgements of a generalised nomos) to nomos as a relativised law
perceived as custom and specific to individual poleis. It must be re-
membered that Athens at this time was undergoing a period of con-
siderable unrest during which the normative order was breaking
down. The abiding concern with cosmic harmony may be emphasised
by noting that the archons appointed to govern after the demise of
kingship were known as Thesmothetai, or Givers of Decisions, and
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that their job was not merely to give judgements on cases brought
before them but to govern the polis.88 A change in the perception of
written laws is apparent in the generations following Solon.

By the time of Cleisthenes we find written regulations being called
nomoi and the type of society that he claimed to create by these
regulations isonomia, which is translatable as a society based in
equality — as Ehrenberg writes, “equality before the law as well as
equal political rights, equal share in the state.”8® Equality, here, in no
way implies anything like social equality; rather it marks the end of
any social order based on a system of reciprocity. Equality in this
context implies that the written nomoi are applicable to everybody.
The transition has passed its climax, the people of the polis are now all
individuals subject to written nomoi laid down by the rulers of the
polis and those rulers themselves are (officially) subject to them. I use
officially parenthetically because now that nomos has to a crucial ex-
tent lost its sense of a pre-established order, the link between social
order, law, and power in the form of coercion becomes paramount. At
this moment nomoi become an example of double-institutionalisation.
A movement has occurred whereby the polis is no longer ordered by
thesmoi, which are enforced by thesmothetai to give eunomia.
Written regulations themselves are now seen as nomoi to be obeyed.
The purpose of the thesmoi had been to regulate nomos in the proper
manner. The transference of the term nomos to written regulations
emphasises the increasing authority of a legal system based on writing
combined with an executory government and a corresponding decline
in the idea of judgement as the practical expression of a harmony
based on reciprocity. Simultaneously, the use of writing opened up to
the Athenians the possibility of debate concerning which written
nomoi were good nomoi. This problem, and the realisation of the
importance of written laws for the day-to-day government of the
Athenian state by the Athenians themselves, is reflected in the de-
velopment of the validating mechanism of nomosthesia. This in turn
was made possible by the appointment of nomosthetai sometime in
the late fifth century to rationalise and elaborate the written law.9°

The uncontrolled spread of literacy in Greece meant that, as writing
came into use as a medium of communication, conflicting ideas could
be elaborated and preserved which, as a result, threatened the
homogeneous, holistic world view. This, in turn, dispersed what
Dodds, following Murray, has called the ‘“Inherited Con-
glomerate.”®! This conglomerate may be understood as the complex of

116 Visible Language XIV 2 1980



embedded religious ideas and customs with which Greek oral society
operated. It was replaced by a series of conflicting views of the world
which in turn entailed conflicting epistemologies and conflicting
ideas of how society should be governed and what laws should there-
fore be instituted. Writing made these organised elaborations possi-
ble. It was the realisation of the relativity of these views by that
heterogenous group known as the Sophists, through their investiga-
tions concerning, among other things, the relation of nomos to physis
(which had a meaning like natural in English), which created the
break between the idea of cosmic and human harmony and the ex-
perience of government through written laws in a polis. It is no won-
der the conservative authorities in Athens reacted against this group
of disparate thinkers. As Dodds points out,?2 the beginnings of the
realisation of the relativity of ideas can be traced back to the earliest
Greek philosophers and these people whom we call philosophers
were also the first Greeks to realise the power of writing as a medium
of communication.

What I have attempted to show is how writing aided the develop-
ment of a concept of law in Greece and how this reflected a changed
understanding of the idea of power. In doing this I have emphasised
the aspect of the use of writing which at the beginning of this paper I
called conceptual. Because of considerations of length the second
aspect, that of the institutionalisation of writing, has been sadly
underexamined in this paper. In spite of this I must repeat that
changes in the conceptions surrounding writing and changes in the
mode of institutionalisation of writing are intimately linked.

In Greece writing was perceived without any religious overtones
and, as a result, its use for the preservation of order allowed for the
secularisation of government, which in turn aided the development of
a fracture between cosmic and human societies.?® In consequence the
idea of power in society had to be redefined in terms of secular author-
ity. Furthermore the equation of harmony with the preservation of
equilibrium through reciprocity was replaced by concepts of justice
and punishment within human society.

I would like to suggest that one of the most important reasons for the
rapid flowering of written Greek thought was the early lack of gov-
ernmental control of literacy. As a result of this lack, the Athenian
government, in spite of all its late attempts, was unable to stop the
rapid development of moral and ethical debates which were directly
related to the increasing secularisation of the idea of social order.
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This, in turn, led to the rapid development of an idea of law based on
control and therefore on exercised power.

There is, I would go on to suggest, an important relationship be-
tween the development of a concept of law as it is understood in
modern societies and the different uses to which writing has been put.

In Greece, and most particularly in Athens, lack of control of writing
allowed for the possibility of the elaboration of conflicting sets of
ideas, thus necessitating the development of a state system based on
repressive written laws created and amended by the government.
This development also requires changes in attitude towards justice
and towards what came to be called punishment. We might ask what
changes may occur in our own society as a result of a combination of
changing economic circumstances and the acceptance of new tech-
nologies as media of communication.
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