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Abstract

As traditionally understood, the Islamic State and the Shari‘ah have
been seen inimical to contemporary international law, membership in
the United Nations Organization, and the Universal Declaration of
Human Rights. Hardline advocates of the Shari‘ah argue that the insti-
tution of nation-state and modern internationalism are hostile to the
Islamic polity. The position taken here, however, argues quite the oppo-
site. Through looking at the theory and practice of Islamic Law, it is
claimed that the Islamic Law of Nations is evolutionary in character.
The participation of Muslim nations in the modern international order
is not antagonistic to the principles of Shari‘ah. Islamic law can accom-
modate the modem international order on the basis of cooperation and
peaceful coexistence.

The traditional Islamic concept of polity is “Ummah” which is subsumed
in the notion of governance, “Khilafah” (Caliphate). Both were used to
establish the universal nature of the Islamic world order on the basis that
the Shari‘ah “is intended to apply universally to all people of every time and
place.”! In interpreting this concept, the classical Islamic jurists divided the
world order into two realms, i.e., the realm of Islam (dar al-Islam) and the
realm of war (dar al-harb). While the Shari‘ah applied fully within the
Islamic realm, the jurists formulated an Islamic law of nations (al-Siyar),
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also based on the Shari‘ah, to regulate, inter alia, the relationship between
the Islamic realm and the non-Islamic realm. The traditional dominant per-
ception of that world order was a single Islamic realm under one political
authority and in a permanent state of hostility with the non-Islamic realm
until the non-Islamic realm was converted into the Islamic realm.?

Today however, the Muslim world is divided into separate independent
nations in a world order organized on the basis of equality of nationstates
and internationalism. While the independence of nation-states is para-
mount, it is impossible for the nation-states of the world to be islands unto
themselves. They must of necessity interact and share interests. This is the
basis of internationalism, an appreciation of the necessity for external rela-
tions and the advocacy of a community of interests among nations. Today,
the United Nations (UN) is the largest medium of internationalism to which
almost all nation-states including every nation of the Muslim world
belong.? According to its charter, the UN is founded, inter alia, to be a cen-
ter for harmonizing the actions of nations in the attainment and promotion
of international peace and security, international human rights, internation-
al economic and social stability, international developmental cooperation,
and international humanitarianism.* Its objective is also “(t)o develop
friendly relations among nations based on respect for the principle of equal
rights and self-determination of peoples, and to take other appropriate
measures to strengthen universal peace.” These objectives are no doubt
very laudable and of common interest to every participant in the modern
international order.

Despite the participation of Muslim nations in the modemn international
order, the urge for the establishment of the “true” Islamic State in accor-
dance with the Shari‘ah still persists within the Muslim world. Thus, fears
have been expressed that the Islamic concepts of State and world order are
inherently incompatible with the objectives of the modern international
order, especially with the principles of international peace, equality, and
friendly relations among nations.® Khadduri and Habachy, two of the early
post-UN commentators on Islamic law of nations, argue that “(t)he classi-
cal law of Islam recognises no other nation than its own,”” and that the
Islamic division of world order into dar al-Islam and dar al-harb *is
opposed to a world organization and to a cooperation of Muslim States in
the pursuit of peace and prosperity for all mankind within the framework of
the United Nations.”® Anderson also expressed the view that the classical
doctrine of the Shari‘ah is “fundamentally incompatible with contemporary
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International Law, with membership in the United Nations Organization or
with the Universal Declaration of Human Rights.”® Khadduri thus viewed
the entry of Muslim nations into the UN as a significant phenomenon that
constitutes a departure from the classical religious ideology of Islam and
separation of religious doctrine from the conduct of foreign relations.!°

There are also some Shari‘ah advocates who hold the hard-line view that
the institution of the nation-state and modern internationalism are in con-
flict with and in opposition to Islamic world order and, therefore, must be
dismantled to facilitate the creation of a unified Islamic State. These views
suggest that the needs of modern foreign relations and internationalism can
only be fulfilled on the basis of total secularism and that Muslim nations
cannot continue to adhere to the Shari‘ah or the principles of Islamic law
while participating in an international order based on friendly relations
among nations.

This article argues to the contrary. The participation of Muslim nations in
the modern international order does not constitute or even demand a depar-
ture from the Shari‘ah or from the norms of the Islamic law of nations as
such. It will be established herein that the theory and practice of the Islamic
law of nations is evolutionary; it can accommodate and be sustained with-
in the modemn international order on the basis of cooperation, friendly rela-
tions, and peaceful coexistence among nations.

The thesis advanced herein is two-fold. First, it was not, and is still not,
a rigid or unanimous doctrine of Islamic legal theory and political practice
that Muslim nations shall maintain permanent or persistent hostile relations
with non-Muslim nations. Second, the Muslim world is entitled and has an
important role to play in the modern international order through an evolu-
tionary interpretation and injection of the paradigmatic ideals of Islam into
the pragmatic policies of the modern international order. The Shari‘ah does
not oppose the pursuit of peaceful coexistence and cooperation between
nations and human beings. It can also be stated that neither the universal
concept of Islam nor the principles of Islamic law of nations (al-siyar)
specifically preclude the existence of other, non-Muslim, nations or inter-
national cooperation for the pursuit of security, peace, human rights, devel-
opment, and the well-being of humanity as a whole. The Shari‘ah actually
encourages such cooperation on the basis of sincerity, equity, righteous-
ness, and piety.!! The State practice of the Prophet Muhammad during the
very first Islamic State in Madinah serves as an important precedent for
such cooperation.
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The First Islamic State in Madinah

The Muslim Ummah was first recognized as a polity when the Prophet
Muhammad and the early Muslims migrated from Makkah to Madinah
(then Yathrib) after the thirteenth year of his mission (around 622 CE).
Before the migration, Madinah was then inhabited by Jewish Arab tribes,
some local Muslim converts, and the local pagan tribesmen between whom
tribal wars were rampant.'? After his arrival in Madinah, Muhammad was
recognized as the chief administrator of Madinah and a historical document
that has come to be known as “the constitution of Madinah” was formulat-
ed. This established an era of internal peaceful coexistence between the
Muslims, the Jews, and the local tribesmen as members of the first Islamic
State.'® This was a radical departure from the pre-Islamic, chauvinistic, and
warmongering attitude of the traditional Arab society. Although the term
“Ummah” was used in the “Constitution of Madinah” to describe the new
polity that had emerged, it is correct to refer to this polity as a city-state in
the context of modem international law. All the elements of statehood were
present. There was a population consisting of Muslims and non-Muslims,
which the document referred to as a single (political) Ummah.'* That polit-
ical Ummah had a defined territory,'> a government,'® and the capacity to
enter into relations with other States as depicted by the provisions of the
document and as demonstrated in subsequent treaty relations with other
States. Commenting on the early Islamic State of Madinah, Hodgson right-
ly identifies the political structure that the Prophet Muhammad was build-
ing as “clearly a state, like the states in the nations round about Arabia, with
an increasingly authoritative government, which could no longer be
ignored with impunity.”!” A formal recognition of the Islamic State of
Madinah and the political leadership of the Prophet Muhammad was
demonstrated later by the political authorities of Makkah and the other
nations in Arabia through entering into different treaties of cooperation and
peace with the Islamic State.!®

This early precedent established by the Prophet in Madinah serves as an
important reference point for the Islamic State practice of promoting inter-
nal peaceful coexistence and human rights ideals. The enactment of the
“Constitution of Madinah” by the Prophet during the very beginnings of the
nascent Islamic State in Madinah demonstrates constitutionalism, a positive
step toward a specific identification of the rights and duties of the people,
and a basis for peaceful coexistence. The document clearly defines certain
basic rights and duties of the members of the community and some funda-
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mental principles of State that can be easily referred to by all members of
the community. Al-Ghunaimi points out the importance of such a docu-
ment in ensuring the specific guarantee of rights of every member of the
community by referring to the statement of Abu Bakr (the subsequent first
Caliph after the Prophet) to Finhas, a Jewish Arab of the Banu Qaynuga’
during a quarrel. Abu Bakr is reported to have said to Finhas in anger that
“if it were not for the charter (i.e., the Constitution of Madinah) between us
and you, I would have cut off your head.” Also, on the basis of the viola-
tion of the provisions of the document some of the Jewish tribes were
expelled from Madinah on grounds of acts that were by modern standards
comparable to crimes of treason.!?

The promotion of external peaceful coexistence with other nations was
also demonstrated by the Prophet Muhammad at Hudaybiyyah in 629 cE.
when the political authority of Makkah prevented the Muslims from enter-
ing Makkah to perform the pilgrimage, despite the fact that the Prophet
himself and many of the Muslims with him were Makkans by birth. On this
occasion the patience of the Muslims was greatly tested. They were
inclined to war but the Prophet preferred peace. The famous Treaty of
Hudaybiyyah was agreed to and signed by the leaders of Makkah and the
Prophet Muhammad as the leader of the Islamic State. Indications lead to
the reasonable conclusion that the political authority of Makkah on this
occasion considered Muhammad to be a political rather than a religious
personality. In this treaty the Prophet was referred to as “Muhammad the
son of Abdullah.” The Makkan representative to the treaty, Suhail ibn Amr,
objected to the insistence of ‘Umar ibn al-Khattab (the subsequent second
caliph after the Prophet) that the Prophet should be referred to in the treaty
as “Muhammad the Prophet of God.” Suhail argued that if they (the
Makkans) had recognized Muhammad as a prophet they would not have
been against him ab initio. Thus the Prophet agreed to the former designa-
tion insisted upon by the Makkans. An agreement of peaceful coexistence
was signed for a period of ten years, unprecedented in the pre-Islamic, war-
mongering tradition of the Arabs. Breaching of this treaty by the Makkans
led to the bloodless and revenge-free conquest of Makkah by the Muslims
a year later in 630 CE.

Historical sources indicate that despite the contemporary custom of wag-
ing wars, the Prophet developed a policy of maintaining peace alliances
with non-Muslim Arab tribes, with Christian and Jewish communities
around Madinah, and with leaders of other foreign nations up to the time of
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his death.?’ From this foundation, the Ummah evolved into an empire that
extended beyond Arabia. While the Ummah maintained its Islamic identi-
ty, it was not isolated from the sociopolitical conditions that surrounded it.
As a polity, the Ummah witnessed periods of peace and war. It experienced
internal and external crises. Eventually, it went through a period of subju-
gation and colonization that led to the abolition of the Caliphate and the
emergence of independent nations under the institution of the modemn
nation-state.”! We shall now examine the status of the modern Muslim
nation and its relationship to non-Muslim nations within the framework of
Islamic legal theory.

Status of Modern Muslim Nations

The Muslim world reemerged after colonization divided it into inde-
pendent nation-states steeped in nationalism and devoid of the Islamic com-
munity cohesion that defined itself as the Ummah under the Caliphate sys-
tem. This has been confronted, for over half a century, with calls for a
return to a unified Islamic Ummah under a single political authority. For
example, in 1950, Khaliquzzaman, a leader of the then Pakistan Movement,
stated that “if the Muslims started recognizing Pakistan, Egypt, Saudi
Arabia, Syria, Iraq, Iran, Turkey, or Afghanistan, which are Muslim states,
as Islamic states, they would be guilty of dividing the Muslim polity for all
time to come.”?

Also, in 1985, the Muslim Institute Conference claimed that “[the] major
goal of the Ummah in the next phase of history is to abolish and dismantle
the nation-states that now govern the Muslim areas of the world and to cre-
ate a unified dar al-Islam.”"?

Based on these statements Ann Mayer concluded that “the nation-state ...
has never been definitely reconciled with Islamic theory, which in its tradi-
tional formulation recognized only the Umma, or community of believers.
There have been Muslims who, despite the entrenched character of the sys-
tem of nation-states in the modern world, still adhered to the traditional
opinion that any political subdivisions of the Islamic Umma were inimical
to Islam. Others have accepted these divisions or tolerated them on the
assumption that they are a temporary phenomenon.”?*

A reexamination of the history of the Ummah will, however, reveal that
the political subdivision of the Islamic polity is not an entirely new or a
postmodern phenomenon. After the death of the Prophet, the era of the
Islamic Caliphate began. Upon the appointment of Abu Bakr as successor
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to the Prophet (Khalifat al-Rasul), it became an institution with centralized
authority in Madinah. The political order was sustained as a monist institu-
tion for the first thirty years or so, during the rule of the first four Caliphs.
As early as the mid-eighth century, the center could no longer hold sole
authority over the Ummah. Due to the expansion of the Islamic empire and
internal political turmoil, the Caliphate split into two with one center of
political authority in Baghdad and another in Cordova.?® Thus arose the
question of the legality of a decentralized political authority within the
Ummabh, and the counter-question of whether it was realistic to insist on the
continuance of the Islamic State under a single political authority in these
circumstances.

Two opinions were generated. One school of thought insisted on the
monist conception of the Caliphate with a centralized authority. Another
school of thought, which highlighted the expansion of the Islamic Ummah
and the difficulty of exercising political control over the large and diverse
territory of its realm, supported political decentralization and recognized
the possibility of having more than a single political authority. Political and
administrative realities shifted the balance of juristic opinion in favor of the
second school of thought. By the early ninth century, separate dynasties had
further emerged in Khurasan and Transoxania; by the late eleventh centu-
1y, there existed many independent kingdoms within the Ummabh, such as
the Idrisi dynasty in Morocco, the Aghlabid dynasty in Tunisia, the Fatimid
dynasty in Egypt, the Hamadanid dynasty in Syria, the Salinku dynasty in
Anatolia, and the Safavid dynasty in Persia and Sicily in the Mediterranean.
By the sixteenth century the Ummah was fully decentralized into separate
Muslim political entities.?6 During his own time (the fourteenth century),
Ibn Taymiyyah observed that although the caliphate was a single political
entity at the time of the early ancestors, “it had become fragmented during
the course of time into a number of independent states.” Thus he conclud-
ed that it was not obligatory to insist on a single political authority within
the Islamic polity.?” Thus the Caliphate had already been subdivided into
smaller semi-independent or independent kingdoms before the era of colo-
nization in the Muslim world. Therefore, before the era of colonization, the
Ummah consisted of what could be territorially described as a group of
nations that were, in the words of Bedjaoui, “organized in accordance with
the model of a community” under Islamic law.?® It must be noted, howev-
er, that although the center was often very weak, sometimes with more than
one province claiming central authority, there was a strong Islamic com-
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munity attachment between the different political divisions within the
Caliphate. During the period of colonization that community attachment
became weaker and weaker until eventually, in 1924, the Turkish Grand
National Assembly abolished the institution of Caliphate, thus paving the
way for the domination of nationalism in the Muslim world and the estab-
lishment of the modem institution of State power that dealt the final blow
to Islamic community affiliation.

Although the difficulty of insisting on a single political authority within
the Islamic polity was appreciated quite early in the history of the Islamic
State, the Qur'anic passage: “Certainly this community of yours is a single
community, and I am your Lord, so worship me” (23:52) is often cited as
evidence for the will within the Muslim world to reestablish a monist
Islamic State under a single political authority. Compared with the diffi-
culties of those early times, the political realities of today’s world and the
geographical spread of the modern Muslim nations make it even more dif-
ficult to think of the Islamic State in a monist perspective under one polit-
ical authority.?” More realistically, the Islamic State may be thought of as a
“community of Muslim nations” unified ideologically by the common her-
itage and culture of Islam under the Shari‘ah. The contemporary Islamic
thinker Isma'‘il al-Faruqi had also considered it more realistic to conceive
the Islamic polity, or the Caliphate theory of today’s Ummabh, in the form
of a “macro-Islamic state” consisting of several “micro-Islamic states” or
Muslim nations.*® Viewed in this perspective, the independent modern
Muslim nations are sustainable within both Islamic legal theory and politi-
cal practice. The desire to reestablish a unified Islamic realm, therefore,
does not necessarily require the difficult demand of physically dismantling
the present modern nation-states of the Muslim world. The most important
need and more feasible approach is the reestablishment of the community
affiliation among modern Muslim nations, in the words of Khaliquzzaman,
“not for aggression, not for exploitation, but to discharge the (collective)
duty which has been cast on them by the Divine Will.”*! This includes the
duty of humanitarianism, cooperation for the guarantee of international jus-
tice, peace, security, and welfare for all human beings against the misuse of
individual State power in the Muslim world.’? The gateway to this is the
establishment of a central authority in the Muslim world for the achieve-
ment and promotion of these ideals and for ensuring the correct relationship
between Muslim and non-Muslim nations within the modem international
order.® This brings us to examine what relationship under Islamic political
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and legal theory can be said to exist, or should exist, today between Muslim
and non-Muslim nations. Defining this relationship is an important element
in the requisite international cooperation for the achievement of interna-
tional justice, development, peace, security, and international humanitari-
anism.

Islamic Concepts of “Dar al-Islam” and “Dar al-Harb”
and Modern Internationalism

As earlier indicated, many scholars of the Islamic law of nations address
the concepts of dar al-Islam and dar al-harb from the perspective of per-
manent hostilities between the Islamic and non-Islamic realms. That view,
though dominant, is not unanimous and has been challenged by scholars on
the subject. It has been weakened in both theory and practice. Relying on
the opinions of some classical jurists, many contemporary scholars disagree
that Islamic law specifically prescribes a permanent state of animosity
between the Islamic and non-Islamic realms.>* The first school of thought
(i.e., the “hostility school”) interprets jihad warfare as an offensive war
while the second school of thought (i.e., the “nonhostility school”) inter-
prets it as a defensive war.>> We shall examine the two views in perspec-
tive.

Traditional “Hostility” View

Advocates of this view paint a picture of perpetual hostility between
Muslim and non-Muslim nations. They maintain that any period of peace
between the two realms is temporary. This view translates the participation
of Muslim nations in the present international order, their membership in
the UN and their covenant of peace with all other nations of the world under
the UN charter, into a temporary relationship of peace. For example
Khadduri, relying strictly on the opinion of the Shafi‘i school, observes that
Islamic law only allows for a peace treaty concluded between Muslims and
non-Muslims for a period not exceeding ten years.® Notably, the stated
opinion of the Shafi'i school is not a unanimous opinion among Islamic
jurists; there are other authoritative legal opinions on the matter.

Both the Hanbali jurist Ibn Qudamah and the Maliki jurist Ibn Rushd
explain that there are other flexible opinions on this issue, such as that of
Imam Abu Hanifah, to the effect that there can be peace treaties for unlim-
ited periods between dar al-Islam and dar al-harb depending on the wel-
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fare (maslahah) of the Islamic State.’’” Ibn Qudamah quotes Imam Abu
Hanifah to indicate that the maslahah of the Ummah can be served better
in peace than in war.*® The inclination for peace finds support in the
Qur'anic injunction that states: “If they incline to peace, then you also
incline to it and put your trust in Allah” (8.61).° Even in domestic affairs
the Qur’an says: “Making peace is better” (4:128). Thus the principle of al-
sulh or al-‘ahd (i.e., compromise [for peace] or covenant [of peace]) is usu-
ally advanced to impugn the hard-line view of permanent hostility between
dar al-Islam and dar al-harb. In line with this, there is evidence from the
practice of Muslim caliphs from as early as the ninth century of signing
peace treaties between the Muslim and the non-Muslim realms. This falls
within the scope of the Islamic politico-legal principle of al-siyasah al-
shar‘iyyah by which the ruling authority has capacity under the Shari‘ah to
exercise discretion in matters of public law taking into consideration the
maslahah of the Ummah. The Ummayyad caliph al-Hakam is recorded to
have concluded a peace treaty of unlimited period with Charlemagne in the
year 812 c.E.*’ For more than four centuries, Muslim nations consistantly
supported the perference for perpetual peace between Muslim and non-
Muslim realms.*! A significant instance is the peace treaty of Kiigiik
Kaynarca, signed in 1774 between the Ottoman Empire and Tsarist Russia,
ending the six-year war between the Islamic and Russian empires. The
treaty indicates an intention of ceasing hostilities, not temporarily but per-
manently, between the two realms. Article I of the treaty states, inter alia:

From the present time all the hostilities and enmities which have hith-
erto prevailed shall cease forever, and all hostile acts and enterprises
committed on either side, whether by force of arms or in any other
manner, shall be buried in an eternal oblivion without vengeance
being taken for them in anyway whatever; but, on the contrary there
shall always be a perpetual, constant, and inviolable peace, by sea as
well as by land. In like manner there shall be cultivated between the
two High Contracting Parties, as well as between the two Empires,
their states, territories, subjects, and inhabitants, a sincere union and a
perpetual and inviolable friendship, with a careful accomplishment
and maintenance of these Articles; so that neither of the two Parties
shall, in future, undertake with respect to the other any hostile act or
design whatsoever, either secretly or openly.*

A third realm known as dar al-sulh or dar al-‘ahd (realm of compromise
or realm of covenant) was actually recognized by some classical Islamic
jurists.* This above treaty was formed when aggressive war was consid-



Baderin: The Evolution of Islamic Law of Nations 67

ered legitimate within the world order, so how much more appropriate is it
today when every effort is being made to limit war and promote peaceful
coexistence between nations. Today, the UN Charter stands as a multilat-
eral treaty calling on UN member states to abstain from war (except in self-
defence) and to maintain perpetual peace between each other.** Thus, even
under the traditional “hostility”" view, the modern Muslim nations, as UN
member states, are considered under a peace treaty of unlimited duration
with every other nation that cannot be violated except in self-defence.
Accordingly, the non-Muslim nations are considered to have transformed
into the dar al-sulh or dar al-‘ahd. This is entirely lawful under the Islamic
political-legal principle of al-siyasah al-shar‘iyyah, provided the covenant
of peace is mutually respected.

“Nonhostility” View

The nonhostility school proceeds from the perspective that the division of
the world order into dar al-Islam and dar al-harb is not specifically sanc-
tioned in the Qur'an nor demonstrated in the practice of the Prophet. The
division is considered to be a later innovation of the Abbasid legists reflect-
ing the realities of those times.*

Viewed from the fact that warfare and conquest were a recognized means
of acquiring territory until the early years of the twentieth century,* it is
reasonable to conclude that the Abbasid division of the world into dar al-
Islam and dar al-harb in Islamic political-legal theory, was an interpreta-
tion of the universalization of Islam in the context of the prevailing and uni-
versally accepted standards of those times. Had the universalization of
Islam been interpreted otherwise then, Islam would have stood the danger
of being overrun through warfare by the competing ideologies of the
times.*’ In this sense, the division of the world order into dar al-Islam and
dar al-harb does not necessarily mean a division of the world into friends
and foes, but a division denoting territorial demarcation in terms of the war-
prone tendencies of the times. It means that dar al-Islam was territory in
which war was prohibited or impossible between Muslims due to the uni-
fying factor of Islam in that territory. As a consequence of Islamic control,
that territory was the realm of peace. Conversely, dar al-harb, being out-
side Islamic control, was territory in which war was possible due to the
prevalence of the doctrine of conquest in that territory. Perceived in this
way, the concepts of dar al-Islam and dar al-harb are an attempt to exclude
the prevalent warfare of those times from the Islamic realm. In fact, evi-
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dence from classical juristic expositions indicate that the Abassid legists
were not establishing a principle of permanent hostility between the Islamic
and non-Islamic realms as is commonly connoted, but were making a dis-
tinction mainly for administrative exigencies. For instance, Hamidullah
quotes one of the classical jurists, Al-Dabusiy, who stated that “the distin-
guishing factor between the Muslim and non-Muslim territories (the two
dars) is the difference of authority and administration.”*®

On the question of warfare, views are recorded of many early Islamic
jurists, as well as established opinions of the schools of Islamic jurispru-
dence that do not support a permanent state of animosity between the
Islamic and non-Islamic realms. Eighth century jurist and traditionalist
Sufyan al-Thawri, and others such as ‘Ibn ‘Umar, ‘Ata’, ‘Amr ibn Dinar, and
Ibn Shibrimah hold the opinion that war against non-Muslims is not an
obligation except in self-defence.*® Khadduri points out that the principle of
maintaining a permanent state of hostilities with the non-Islamic realm is
not even specifically indicated in al-Shaybani's famous classicus on Islamic
law of nations A/-Siyar.® Among the late nineteenth to twentieth century
advocates of the doctrine of peaceful coexistence between Muslim and
non-Muslim nations, except for defensive purposes, are Muhammad
‘Abduh and Rashid Rida.’! Mahmud Shaltit also, after analyzing the
Qur'anic verses on warfare in his al-Qur'an wa al-Qital (The Qur’an and
Warfare), concludes that there are only three reasons for which the Islamic
State may go to war: to counter aggression against it, to protect the religion
of Islam, and to defend religious freedom.>

Contemporary Islamic historian al-‘Umari, however, objects to the view
that jihad warfare is limited to self-defense purposes. He contends that
advocates of this view “are yielding to concepts which dominate the twen-
tieth century, the ideologies that are affected by man’s hatred of war and its
evil effects in destroying civilizations, the maiming and killing of people,
and the creation of refugees.” He concludes that such advocates are apolo-
getic and “are affected by the emergence of international organizations
which are concerned with reconciling the conflicting interests of nations,
helping to establish international peace, and replacing wars with negotia-
tions in order to solve international problems.”* The arguments against the
nonaggressive conception of jihad are also often hinged on the contention
that it will lead to the oblivion of the Islamic doctrine of jihad altogether,
and is thus considered contradicting the Prophet’s Tradition which states
that “jihad shall remain valid till the day of resurrection.”* A number of
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both Muslim and non-Muslim scholars are often quick to label as apolo-
getic, attempts at evolving alternatives to traditional interpretations of the
Islamic law of nations in accordance with evolution in time and modern
international political realities.” Such charges amount to scholastic brow-
beating, capable of thwarting efforts to evolve Islamic law and thus indi-
rectly keep it from making any contributions to contemporary internation-
al legal development. Advocating an Islamic view of nonaggression
between Muslim and non-Muslim nations is, in our view, not necessarily
apologetic, nor is it an abandonment of the Shari‘ah. Rather, in the sense
analyzed above, it is a constructive, functional, and pragmatic interpretation
of the doctrine of jihad and principles of the Islamic law of nations in accor-
dance with evolution in time and practice, and justifiable within Islamic
legal theory. The aim of jihad, as al-‘Umari himself pointed out, is not to
force Islamic belief on anyone or to expand territory, but to remove obsta-
cles that prevent the spread of Islam and to establish universal truth and jus-
tice. It is well established that whenever that objective can be achieved
through peace rather than war, Islam advocates the path of peace.®® This
does not mean that the Islamic State will go to sleep thereafter, dreaming of
perpetual peace and completely forgetting about the possibility of war; a
pacifist’s world is utopian. Instead of dreaming, the Islamic State will still
be ever ready to counter aggression against it or against the religion. In
essence, this will still keep the doctrine and principles of jihad valid and
perpetually applicable in accordance with the Prophetic tradition earlier
cited.

The view of nonhostility does not, therefore, invalidate the concepts of
dar al-Islam and dar al-harb and jihad as established doctrines of the
Islamic law of nations. Rather, it argues that those doctrines do not advo-
cate a strict or unanimous principle of aggression or perpetual hostility
between Muslim nations and non-Muslim nations. Where there is a sincere
intention of peaceful coexistence and nonhostility against Islam from the
non-Islamic realm, the principle of peace must prevail over that of war. The
Qur’an states:

Allah does not forbid you to deal justly and kindly with those who
fight not against you on account of religion nor drive you out of your
homes. Verily, Allah loves those who deal with equity. It is only as
regards those who fought against you on account of religion, and
helped to drive you out, that Allah forbids you to befriend. (60:8-9)
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Historical records show that as early as the tenth century, the traditional
interpretation of the dialectic dar al-Islam and dar al-harb began to change
in accordance with the realities of the time. The decentralization of politi-
cal authority in dar al-Islam was acknowledged, and the view of a perma-
nent state of hostility with dar al-harb was changing. By the sixteenth cen-
tury, dar al-Islam had “accepted the state of peace rather than the state of
war as the permanent basis for its relationship with the dar al-harb” and the
Islamic realm’s recognition of the non-Islamic realm on the basis of recip-
rocatory peaceful coexistence had been established.’” Thus the twentieth
century endeavor to establish an international community, under the aus-
pices of the UN, restricting warfare and promoting internationalism on the
basis of peace and cooperation, is not alien to the legal theories and prac-
tices of the Islamic law of nations.

Today, the prohibition against the use of force is well established in inter-
national law. Advocating universal cooperation and offering a positive
Islamic contribution toward the achievement of international peace would
better serve humanity than advocating hostility within the international
world order. Still, the modern international system needs some restructur-
ing to facilitate a more equitable and cross-civilizational approach to inter-
nationalism. This has given rise to the championing of the notion of a new
international order devoid of any exclusive predispositions. During the
commemoration of the 50th anniversary of the UN (in 1995), most of the
statements delivered by the UN member states reflected the need for an
accommodation, cooperation, and community within the international
order in the next millennium.>® In this respect the Muslim nations individ-
ually and collectively have important contributions to make for the realiza-
tion of universal ideals of the envisaged new international order.

Muslim Nations’ Community in the
Modern International Order

Although the nation-state is strongly entrenched in the modem interna-
tional order, the Vattelian absolutist concept of statehood has diminished
considerably. Humanity is the hallmark of the envisaged new international
order whereby nations are encouraged to move closer together to pursue,
inter alia, new equitable humanitarian, economic, and development goals,
aimed at the universal well-being of humanity. While collectivity is an
important factor in this respect, the perennial problem of diversity in civi-
lization continues to hinder the achievement of these ideals.’® A relatively
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easier way of overcoming the problem of diversity is through regional and
transnational groupings and arrangements. This proves the inevitability of
the community approach as a vehicle to universal cooperation. The com-
munity approach is already demonstrated through the different regional and
transnational groupings, whereby States cooperate on the basis of their
common heritage and historical traditions to achieve international and uni-
versal ideals.®” Thus, the community approach does not constitute a devia-
tion from the concept of internationalism; rather, it narrows down the
diverse cultural differences and difficulties that confront the achievement
of universal ideals. The UN Charter accommodates and actually encour-
ages such arrangements.®! Although the UN Charter speaks of regional
arrangements, practice shows that rather than mere geographical proximi-
ty, the basis for cooperation includes political, social, cultural, economic,
and moral ideals as well as a common heritage. This has been well demon-
strated in the area of international human rights, which is one of the major
purposes of the UN.

After the adoption of the UN Universal Declaration of Human Rights
(UDHR) in 1948, the Council of Europe quickly demonstrated the utility of
the community approach through the adoption of a European regional con-
vention as a necessary step toward the collective enforcement of human
rights in European nations. An important motivation for this was, as stated
in the preamble of the European Convention, that the governments of
European countries “are like-minded and have a common heritage of polit-
ical traditions, (and) ideals,” which could promote a collective enforcement
of human rights amongst European nations.®? Likewise, the common her-
itage of the American people contributed to the adoption of the American
Declaration on the Rights and Duties of Man and the American Convention
on Human Rights. Also, the African nations adopted the African Charter on
Human and Peoples’ Rights in 1982 “(t)aking into consideration the virtues
of their historical tradition and the values of African civilization which
should inspire and characterize their reflection on the concept of human and
peoples’ rights.”%3

The Islamic culture and civilization transcend geographical boundaries
and have always been recognized as creating a very strong bond between
the Muslim nations. Hurewitz observes that “all the countries of North
Africa and most of those of the Middle East are Arab and view themselves
as belonging to a regional community of states. (T)he Arab states, more-
over, form part of a bigger yet more deeply fractured Islamic world.”®
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Despite their geographical spread and fracture, the historical and civiliza-
tional bond of Islam provides the modern Muslim nations with a sense of
commonality. This was what actually held them together in the past as a
single community under the Caliphate. Thus, rejuvenating the Islamic com-
munity of nations not only fulfils the desire for a unified Muslim Ummah
but also affords the utilization of the community approach to realize mod-
ern international ideals in the Muslim world. A trend in this direction has
been the establishment of the Organization of Islamic Conference (OIC)
founded “to consolidate cooperation in the economic, social, cultural sci-
entific and other vital fields of activities” among Muslim nations.®> This
provides a community framework among the modern Muslim nations with-
in the modern international order.

The Organization of Islamic Conference (OIC)

The charter establishing the OIC entered into force on February 28, 1973.
By October 1999, it had a total of fifty-six Muslim nations, all of whom
were also members states of the UN.% This includes almost one-third of the
membership of the UN, an indication of the importance of the OIC as a
platform to reestablish the Islamic community affiliation among Muslim
nations, and an opportunity to effectively inject the many laudable Islamic
political and legal ideals of justice and equity into the modern internation-
al order. The preamble of the OIC Charter declares, inter alia, that the
member States are:

Convinced that their common belief constitutes a strong factor for rap-
prochement and solidarity between Islamic people;

Resolved to preserve Islamic spiritual, ethical, social and economic
values, which will remain one of the important factors of achieving
progress for mankind;

Reaffirming their commitment to the UN charter and fundamental
human rights, the purposes and principles of which provide the basis
for fruitful cooperation among all people;

Determined to consolidate the bond of prevailing brotherly and spiri-
tual friendship among their people, and to protect their freedom and
the common legacy of their civilization founded particularly on the
principles of justice, toleration and nondiscrimination;

In their endeavour to increase human well-being, progress and free-
dom everywhere and resolved to untie their efforts in order to secure
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universal peace which ensures security, freedom and justice for their
people and all people throughout of the world.5’

While the member States reaffirm their commitment to the UN Charter
in the above preamble, they also resolve therein “to preserve their Islamic
spiritual, ethical, social and economic values” which they believe “will
remain an important factor of achieving progress for mankind.” In essence,
this repudiates any suggestion that, by their entry into the UN, the Muslim
nations have departed from the Shari‘ah or from the norms of Islamic law
of nations.®® As analyzed earlier above, the evolutionary nature of the
Islamic law of nations accommodates and permits international relations
that ensures the welfare and humanity of the Muslim Ummah under both
the Islamic legal principle of maslahah and the political doctrine of al-
siyasah al-Shar‘iyyah.

It is important to note, however, the resentment, pessimism, and fears of
subjugation that many Muslims harbor against the present international
order under the control of the UN, particularly, because of the nonrepre-
sentation of the Muslim world on the Security Council, which is the high-
est decision making body of the UN on peace and security matters.®® The
Muslim nations have three possible options respecting their resentment
against the modern international order: pull out of the UN and constitute an
alternative superior international order; remain in the UN as mere acqui-
escing or protesting nations; or remain in the UN and positively assert their
Islamic identity through the interpretation of the paradigmatic ideals of
Islam into pragmatic international policies that will enhance the present
international order. The last option is strongly proposed. The Muslim world
needs to transform from nations of protest to nations of power and influ-
ence through cooperation, assertiveness, and positive Islamic precepts. In
addition, within the present international order, there needs to be sincere
mutuality and equity that promotes positive contributions from all partici-
pants in the international system. The benefits of such international coop-
eration are expressed by Ibn Taymiyyah in the introduction of one of his
early works, al-Hisbah fi al-Islam (Public Order in Islam), in which he
says:

None of mankind can attain complete welfare, whether in this world
or in the next, except by association, cooperation and mutual aid.
Their cooperation and mutual aid is for the purpose of acquiring
things of benefit to them and their mutual aid is also for the purpose
of warding off things injurious to them.™
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What may be considered as a positive step in this direction is the adop-
tion of a resolution by the UN General Assembly in November 1998, pro-
claiming the year 2001 as the Year of Dialogue Among Civilizations.” The
resolution was proposed by President Khatami of the Islamic Republic of
Iran in his speech to the UN General Assembly and must have been moti-
vated by the Qur'anic injunction that directs Muslims toward mutuality,
even in matters of faith.”? The formulation and proposal of such a resolu-
tion is an example of the pragmatic interpretation of a Qur'anic norm into
a principle of international relations.” The appreciation of such a principle
in the modern intemnational order introduces a new paradigm into interna-
tional relations. It also provides a platform for Muslim nations to interpret
the often generalized Islamic political and humanitarian ideals into specif-
ic and pragmatic policies for possible adoption into the envisaged new
international order. The follow-up of the OIC in this respect is encourag-
ing. In May 1999, the organization adopted a “Declaration on Dialogue
among Civilization””* in which it identified the following eight areas need-
ing international dialogue:

1. Responding to the common longing of humanity for faith and ethics;

2. Enhancement of mutual understanding and knowledge about various civi-
lizations;

3. Cooperation and mutual enrichment in various fields of human endeavor

and achievement: scientific, technological, cultural, social, political, eco-

nomic, security;

Promotion of the culture of tolerance and respect for diversity;

5. Cooperation to arrest threats to global peace, security and well-being: envi-
ronmental degradation, conflicts, arms, drugs, and terrorism;

6. Confidence-building at regional and global levels;

7.  Promotion and protection of human rights and human responsibility, includ-
ing the rights of minorities and migrants to maintain their cultural identity
and observe their values and traditions; and

8. Promotion and protection of the rights and dignity of women, safeguarding
the institution of family, and protection of the vulnerable segments of the
human population: the children, the youth and the elderly.”

e

The organization also identified nine critical areas of international rela-
tions to which the principle of dialogue among civilizations need be
applied, namely:

1. Determination of various actors at the international scene to build a global
order based on inclusion, dialogue, mutual understanding and respect
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instead of the outdated doctrines of exclusion, rivalry, power politics and
selfish pursuits of narrow interests;
2. Nonresort to war and the threat or use of force in international relations,
except in self-defence;
3. Global commitment to peaceful settlement of disputes in accordance with
principles of justice and international law;
4. The imperative of respect for justice and the rule of law in international rela-
tions and rejection of policies of discrimination and double standard,;
5. Recognition of the right of peoples under alien domination or foreign occu-
pation to self-determination;
6. The speedy withdrawal of Israel, in accordance with the relevant UN
Security Council resolution and international law, from the occupied
Palestinian, Syrian and Lebanese territories, in particular al-Quds al-Sharif,
and enabling the Palestinians to establish their independent state with its
capital al-Quds al-Sharif, which has historically been and should once again
become the cradle of dialogue and the epitome of tolerance, inclusion and
understanding;
7. Commitment to a world free from all weapons of mass destruction, through
global cooperation to eradicate these weapons and prevent their prolifera-
tion without any discrimination between states;
8. Eradication of the global menaces of all forms and manifestations of terror-
ism, organized crime and drug trafficking through serious, comprehensive
and nondiscriminatory global cooperation; and
9. Application of the principles of equity, transparency and democratic repre-
sentation in various global institutions.”®
In addition to the above, the OIC has declared the intent of its member
States to contribute positively to the programs of the UN Year of Dialogue
among Civilizations, and will prepare a draft Universal Declaration of
Dialogue among Civilizations “to be submitted after consultation with var-
ious interested States and international organizations to the 56th Session of
the United Nations General Assembly for adoption during the commemo-
ration of the UN Year of Dialogue among Civilizations in 2001.”7

The UN has also demonstrated the desire to cooperate with the OIC in the
search for solutions to global problems. Such cooperation can be traced
back to 1975 when the General Assembly adopted a resolution to invite the
OIC to participate in the sessions and work of the General Assembly and
of its subsidiary organs in the capacity of observer.”® From 1982, the
General Assembly has also adopted resolutions in cooperation with the
OIC and continues to include on its agenda the item titled “Cooperation
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between the United Nations and the Organization of the Islamic
Conference.””

The above endeavors of cooperation and mutuality are fully accommo-
dated within the founding objectives of the OIC without discarding the
Islamic religious ideology of its member States. Such cooperation and
mutuality are also encouraged by the Shari‘ah and the principles of Islamic
law on the basis of equity and sincerity. The immediate challenge con-
fronting the Muslim nations, collectively through the OIC and individually
as participants in the modern international order, is to interpret the general
“Islamic spiritual, ethical, social and economic values” which they hold as
“one of the important factors of achieving progress for mankind,*’ into spe-
cific and pragmatic international policies that will influence and improve
the modern international order. On the one hand, this can be achieved
through sincerity, cooperation, and mutuality under the adopted principle of
dialogue among civilizations. On the other hand, the standard of coopera-
tion, inclusiveness, and mutuality in the new international order would
demand a representation of all major civilizations on the Security Council
of the UN to ensure equity of arms among civilizations in international
decision making. No doubt, such aspiration will form an important part of
the dialogue on the part of the Muslim world.
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