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Unlike Christianity, where normative thought is expressed in theologi- 
cal writings, in Islam normative thought is expressed in legal tradition. 
According to this tradition, the purpose of Islamic society is to submit to 
God‘s will, which is expressed clearly through revelation: Human beings 
are to create a just society. As political activity is essential for the creation 
and maintenance of social justice, all political activity is essentially reli- 
gious activity in Islam. Thus, the discussion of political activity is highly 
developed and wide-ranging in Islamic legal texts. In this paper, I focus on 
discussions of the source of political authority in the ideal Islamic state. 

Among contempomy commentators on Islam, it has become popular 
to claim that there is no separation of religion and politics in Islam. This 
claim, combined with the rejection of secularism by many contemporary 
Muslim activists, has led some observers to assume that Islam espouses a 
kind of theocracy. However, this is not the case; the term “nomocracy” is 
more suitable to describe Islamic political theory. A theocracy is a state 
governed by God/gods or those who claim to act on divine authority. A 
nommcy,  by contrast, is a state governed by a codified system of laws. 
The ideal Islamic state is one governed by individuals or bodies bound by 
Islamic law.’ 

In this context, classical Islamic legal theory implicitly distinguishes 
between those empowered to interpret the law (the legislative and judicial 
branches) and those empowered to make sure the law is being followed 
(*e executive branch). Executive political power-with its coercive 
authority-ideally would concern itself with safeguarding Islamic law. 
But because it is subject to abuse, the formulators of Islam’s classical the- 
ory of political authority considered it an unreliable repository of religious 

Tamara Sonn is professor of religious studies in the Department of Religious Studies, Uni- 
versity of South Florida, Tampa, Florida. A version of this paper will appear as ‘‘The State 
and the Sacred in Classical Islamic Thought,” in The State and the Sacred in Classical and 
Contemporary Christianity, Islam, arld Judaism, ed. Jacob Neusner (Scholars Press, forth- 
coming). 



310 

responsibility. They therefore retained the primary responsibility for influ- 
encing the life of the community in the hands of legal scholars: the leg- 
islative and judicial branch of Islamic authority. 

I will demonstrate that in classical Islamic thought the ideal Islamic 
state is one based on laws derived from divine revelation. Even the chief 
executive officer, whether king or caliph, is subject, theoretically, to 
Islamic law. Legal scholars make up the legislative and judicial branch of 
the ideal Islamic state, which is logically prior in importance to the execu- 
tive. I will introduce this discussion with some background on the central- 
ity of legal theory to Islamic thought. 

The American Journal of Islamic Social Sciences 13:3 

Introduction to Islamic Thought 

In Islamic tradition there is no theology as such. Instead, there is kalam 
(disputation or discussion), which was developed in the early Islamic cen- 
turies to analyze rationally, using Greek philosophical principles, certain 
Qur’anic descriptions of God and to demystify the Qur’an by figuratively 
interpreting some of its statements about God. The preeminent formulator 
of kulSm, al Ash’afi (d. 939,  stated that God is beyond human comprehen- 
sion and that only God‘s effects are knowable. He asserted that there is no 
natural causality (there are only occasions for God to cause things, which 
God does with great regularity so that it looks, for example, like putting a 
flame to cotton makes the cotton bum when, in reality, it is God’s direct 
action that makes the cotton bum). He also asserted that things are not 
inherently good or evil and that humans cannot figure out what is good and 
evil except through revelation. This strain of thought is criticized severely 
by many contemporary Muslim reformers as having led to a decline in 
intellectual and spiritual vitality that in tum paved the way for the colonial 
domination whose effects most of the Muslim world are still struggling to 
overcome. 

Whether or not kahm was the culprit in Islam’s decline remains an 
open question, but it never played the central role in Islamic thought that 
theology played in Christianity. Muslim scholars never accepted the classi- 
cal Greek division of sciences into practical and speculative, upon which 
Christian theology is based. One effect of this division is the separation of 
ethics (practical) from theology (speculative). Such a separation is unwork- 
able in the Islamic paradigm, because ethical behavior ideally is viewed as 
a response to recognition of divinity. In Islam, ethics proceeds from think- 
ing about God. 

There are other examples of this emphasis on ethical behavior as 
response to God. One is Islam’s insistence on “bearing witness” rather than 
simply “believing.” In the Christian tradition, according to authoritative 
Church councils, one is identified as a true Christian on the basis of what 
one believes. The Nicene Creed, formulated at the Council of Nicea in 325 
as the litmus test of Christian identity, is still recited daily in Catholic 
Masses around the world. By contrast, the first pillar of Islam, the s h a h d h  
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- t h e  statement by which Muslims identify themselves--derives from the 
verb meaning “to bear witness,” which has no adequate translation in 
English. It does not mean “to say” (give verbal assent) or “to believe” (give 
intellectual assent); rather, declaring the s h a w h  means (ideally) to vow 
to demonstrate (in one’s behavior) that one recognizes that “there is no god 
but God, and Muhammad is the Messenger of God.” 

This emphasis on the inseparability of belief and action is also sym- 
bolized in the origin of the Islamic calendar in 622, the year the Prophet 
and his followers emigrated from Makkah to Madinah. In Makkah, the 
Prophet was preaching and gaining followers, but they were being per- 
secuted by the city’s leaders. In Madinah, he and his followers were wel- 
comed and, in fact, the local tribes agreed to abide by his leadership. 
This event, therefore, signifies the transition of the Prophet’s mission 
from simply preaching submission (islam) to God’s will to actually cre- 
ating a just society and institutions that ensure social justice. Had they 
remained in Makkah and been wiped out, the community’s beliefs would 
have been correct but unrealized and ineffectual. Thus, many scholars 
believe that this event symbolizes the uniquely Islamic emphasis on 
action within the monotheistic tradition. Earlier prophets had taught the 
same truths confirmed in the Prophet’s teaching: Muhammad was the 
“seal of the prophets” (meaning that no more prophets would be neces- 
s a r y )  because he made it clear, once and for all, that correct belief is not 
enough to fulfill the covenant. True belief must be “witnessed” in social 
action and ethical behavior. 

What is important here is that Islam’s emphasis on belief-in-action is 
reflected in the fact that the controlling and unifying role played by theol- 
ogy in Christianity is played by law in Islam. But law in Islam is not sim- 
ply a list of rules and regulations. As Fazlur Rahman puts it, Islamic law 
“is not strictly speaking law [in the Western sense], since much of it 
embodies moral and quasi-moral precepts not enforceable in any court.” 
“[Oln closer examination,” he continues, it is “a body of legal opinions or, 
as Santillana put it, ‘an endless discussion of the duties of a Muslim,’ rather 
than a neatly formulated code or codes.’” That is why we must look to 
Islamic legal thought, rather than to theology, for ideas about politics as a 
medium for religious activity. 

The Development of Islamic Jurisprudence 

Unlike Judaism and Christianity, Islam developed from the outset in the 
context of political power. Yet Muhammad left no detailed political theory 
or institutions empowered to develop one. Thus, classical Islamic theory de- 
veloped gradually and in dialogue with actual political developments. 

The classical institution of Islamic leadership is the caliphate. From the 
death of the Prophet in 632 until 1924, there was, at least theoretically, a 
khahfuh (lit. political successor). Muhammad’s prophetic mantle was not 
inherited by his successors, and he did not leave behind a specific political 
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system or designate a successor (according to Sunni belief). The Prophet 
was considered both a just arbiter and the source of divine revelation. Yet 
the two roles were not fused; the Qur’an even commanded the Prophet to 
make decisions on practical issues only in consultation (sharii) with mem- 
bers of the community. In addition, the Prophet elicited periodic oaths of 
allegiance to his leadership (bay‘ah) from the Muslims. Beyond establish- 
ing these precedents, the Prophet apparently left it to the community to 
devise its own form of governance. 

In general, the Prophet’s successors were expected to be personally 
pious and to behave according to the guidance left by the Prophet, but there 
were no formal criteria for determining the community’s leadership or judg- 
ing its legitimacy. The first successor, Abti Bakr, was chosen by the con- 
sensus of the Muslim elders in Madinah. He appears to have suggested his 
successor, ‘Umar, to a council of community leaders who approved the 
choice. The next two successors (‘Uthrn&~ and ‘Mi) were also reported to 
have been chosen by such a council, the choices being presumably rawied 
by the community’s oath of allegiance. 

Yet it is unclear even what titles these leaders were accorded. Abii Bakr 
apparently used “successor to the Messenger of God” (khahfat [caliph] 
rasziZ Allah), while ‘Umar seems to have preferred “leader of the faithful” 
(amlr a1 mu’minln). However, as Watt points out, there is no evidence of a 
clearly defined sigtllficance for either designation? The Qur’an (4:62) sim- 
ply commands: “Obey God and the Messenger and those among you in 
authority.” We have no record that the early Muslim community believed 
it was doing anything more or less than that. The caliphate only came to be 
institutionalized gradually and on an ad hoc basis, as Muslim sovereignty 
began to spread and the office of caliphate became a coveted prize. In 661 
c.E., following violent competition, the Umayyads, descendants of a lead- 
ing Makkan family, assumed control of the caliphate and established their 
headquarters in Damascus. Here, a distinction between executive and leg- 
islative-judicial religious authority became apparent: Damascus became 
the empire’s political capital while Makkah remained its religious center. 
The Umayyads ruled until they were overthrown by the Abbasids in 750. 
But still there was no theory upon which the institution was based. 

However, during this time the field of Islamic law was developing, and 
a great deal of theorizing was taking place in that sphere, theorizing that 
would become the basis of Islamic political institutions. In the early days of 
the Muslim community, there were no official organs of either law or the 
interpretation of scripture on which law was supposed to be based. During 
the lifetime of the Prophet and his first four immediate successors (his clos- 
est Companions who are regarded by Sunnis as having been of exemplary 
character and judgment and are therefore called al rhhidzin or the “rightly- 
guided” caliphs), the model of governance was basically that of a revered 
tribal elder whose behavior became normative. As noted, Muhammad’s 
prophetic role was explicitly distinguished from his practical leadership 
role. He is even reported to have told his community that they are the best 
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judges in pctical matters, except where the Qur’an directs otherwise. In 
the Constitution of Madinah, believed to have been dictated by him when 
he established the community at Madinah, he defmed his political role as 
that of arbiter of disputes. After designating the rights and responsibilities 
of community members toward one another, he said: “Wherever there is 
anything about which you differ, it is to be referred to God and to 
Muhammad for a decision.” Elsewhere, “Whenever among the people of 
this document there occurs any disturbance or quarrel from which disaster 
is to be feared, it is to be referred to God and to Muhammad, the Messenger 
of God.’“ Clearly, it was assumed that Muhammad’s behavior was divinely 
guided and that his judgment was sound. The only other monotheists 
referred to in the constitution (besides the Muslims) were Jews and, 
although they were designated as part of the community of the Prophet, it 
was stipulated that they could retain their own religious laws and practice. 
Those who declared themselves Muslim, in lieu of a developed legal sys- 
tem, deferred to the Prophet’s judgment, on a case-by-case basis. 
Appntly,  the riishidiin followed this same model. 

The assumption of power and subsequent conquest of vast temtories 
by the Umayyads, however, changed that model. Umayyad general admin- 
istrative policy, particularly regarding matters of taxation, was to leave in 
place the extant system, which varied according to whether the area had 
been under Roman (Byzantine) or Persian administration, the means of 
acquisition (conquest or treaty), and so on? Thus, huge chunks of policy 
and legislation were incorporated into the Islamic administrative system 
with virtually no input from Islamic sources. Furthermore, it became 
apparent to some that Umayyad leadership no longer evinced the model of 
wisdom and piety that Islamic leadership ideally symbolized. This recog- 
nition fostered the growth of opposition groups. Among them were reli- 
gious scholars whose objections to Umayyad policies were based on their 
understanding of Islamic principles. It was in this context that the Islamic 
community began to develop the fouridations for a political theory: the 
scholars’ articulation of the components of legal reasoning, which gave 
rise to the four schools of Sunni Islamic law? 

The Umayyads introduced the office of judge (qcl&), political 
appointees with varied administrative responsibilities, including police 
and treasury work, who were generally charged with settling disputes 
according to local custom. They had a great deal of latitude and could 
exercise their own discretion with regard to what was permissible given 
Islamic principles and administrative necessities. By the mid-eighth cen- 
tury, however, there was a significant number of religious scholars who 
were popularly regarded as having the authority to identify and interpret 
the sources of normative Islamic practice (Islamic law). They fell into 
schools of thought, which generally developed according to regional 
practice. In Madmah, for example, a legal school developed based on 
local practice and on the interpretations of scripture and hadith reports 
known locally. It was expressed in the work of Mdik ibn Anas (d. 796), 
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around which developed the Mtilild school. Another center, with differ- 
ent local customs and different hadith reports, grew up in Kfifah: the 
school of Abu Hanifah (d. 767), largely developed by Abu Yusuf (d. 798) 
and al Shaybwi (d. 804) and known as the Hanafi school. The develop- 
ment of these schools was essentially democratic; determination of what 
was normative in the Qur’an and Sunnah was based on local consensus 
(zjnul‘). When there were no apparently applicable precedents in the 
Qur’an or Sunnah, legal scholars were to use their discretion, as had the 
Umayyad judges, to determine the implications of what they found in the 
Qur’an and Sunnah with regard to novel situations. They were to practice 
ijtihad, the name given to this interpretive work. 

As members of the opposition, legal scholars (fuquhii’) were naturally 
favored by the dynasty succeeding the Umayyad-the Abbasids (750- 
1258tand  came to play an important role in their administration. But 
their incorporation into the imperial administration revealed the need for 
greater rigor in legal thought in the hopes of greater uniformity of practice 
throughout the empire. Thus a third school of Islamic law developed, that 
attributed to al Shiifi’i (d. 820) who held that only the consensus of the 
entire Islamic community (not just the various regions) was considered 
authoritative. As this was virtually impossible to attain, given the extent of 
the Islamic community had achieved, it was preferable to follow precedent 
as much as possible. For al ShXi‘i, then, the third source of Islamic law 
was established consensus regarding the meaning of the Qur’an as inter- 
preted in light of hadith reports. Ijtihad could be practiced only as a final 
resort, but it too was circumscribed The intellectual effort to determine 
the implications of the Qur’an and Sunnah was to be according to syllo- 
gistic reasoning, or reasoning by analogy (qiyds). A fourth school of 
Islamic law eventually developed and placed even greater emphasis on 
precedent as expressed in the Sunnah.’ Al ShXii’s student m a d  ibn 
Hanbal (d. 855) is credited with founding the Hanbdi school. 

This articulation of the components of Islamic law would become the 
basis for a comprehensive theory of political sovereignty. As Coulson, a 
legal historian, put it, “The legal scholars were publicly recognized as the 
architects of an Islamic scheme of state and society which the Abbasids 
had pledged themselves to build, and under this political sponsorship the 
schools of law developed rapidly.”* But the need for a comprehensive 
political theory apparently did not present itself until the early eleventh 
century, by which time the ‘Abbtisid caliphs were facing strong competi- 
tion from regional usurpers, particularly in Egypt and even in Baghdad, 
their capital. It was this challenge that finally gave rise to a theory of gov- 
ernment, propounded by the S W i i  jurist a1 Mtiwardi (d. 1058): 
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Classical Theories of Islamic Government 

According to al Mtiwardi, the caliphate was established in order to con- 
tinue the work of the Prophet in his capacity as defender of Islam and in 



Sonn: Political Thought in Classical Islamic Thought 315 

worldly govemance.’o Furthermore, it is obligatory upon the community 
that someone be placed in the position of caliph. He says that scholarly 
opinion is divided as to whether that obligation is based on reason or reve- 
lation. Reason tells us that 

it is in the nature of reasonable men to submit to a leader who will 
prevent them from injuring one another and who will settle quar- 
rels and disputes, for without rulers men would live in anarchy and 
heedlessness like benighted savages. 

Revelation tells us, as noted above, that we must “obey God, the Messen- 
ger, and those in authority among you” (Qur’an 4:62). Furthermore, there is 
a hadith report that the Prophet said 

Other rulers after me will rule over you, the pious according to his 
piety, the wicked according to his wickedness. Hear them and obey 
in all that accords with the truth. If they do good, it will count for you 
and for them. If they do evil, it will count for you and against them. 

Either way-whether on the basis of common sense or reve la t iodere  
must be a caliph, says a1 Mawar&. In the absence of a caliph, the commu- 
nity must produce a group of candidates eligible for the position and a 
group of electors to choose from among the candidates. The latter must be 
of honorable character; able to practice ijtiha4 have sound hearing, vision, 
and speech be “sound of limb”; have sound judgment; be courageous and 
vigorous; and be (male) members of the Quraysh tribe (the tribe of the 
Prophet). The electors must have integrity, enough intelligence to recognize 
the candidates’ qualifications, and the ability to choose wisely. 

In al Mawardi‘s words, the duties of the caliph are as follows: 

1. To maintain the religion according to established principles 
and the consensus of the first generation of Muslims. If an 
innovator appears or if some dubious person deviates from it, 
the [caliph] must clarify the proofs of religion to him, expound 
that which is correct, and apply to him the proper rules and 
penalties so that religion may be protected from injury and the 
community safeguarded from error. 

2. To execute judgments given between litigants and to settle dis- 
putes between contestants so that justice may prevail and so 
that none commit or suffer injustice. 

3. To defend the lands of Islam and to protect them from intru- 
sion so that people may earn their livelihood and travel at will 
without danger to life or property. 

4. To enforce the legal penalties for the protection of God‘s com- 
mandments from violation and for the preservation of the 
rights of his servants from injury or destruction. 
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5.  

6. 

7. 

8. 

9. 
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To maintain the frontier fortresses with adequate supplies and 
effective force for their defense so that the enemy may not take 
them by surprise, commit profanation there, or shed blood, 
either of a Muslim or an ally. 

To wage holy war Ijihad] against those who, after having been 
invited to accept Islam, persist in rejecting it, until they either 
become Muslims or enter the Pact [dhimmah] so that God's 
truth may prevail over every religion. 

To collect the booty and the alms in conformity with the pre- 
scriptions of the Holy Laws, as defined by explicit texts and by 
ijtihad, and this without terror or oppression. 

To determine the salaries and other sums due from the trea- 
sury, without extravagance and without parsimony, and to 
make payment at the proper time, neither in advance nor in 

To employ capable and trustworthy men and appoint sincere 
men for the tasks which he delegates to them and for the 
money which he entrust to them so that the tasks may be dis- 
charged competently and the money honestly safeguarded. 

m a r s .  

10. To concern himself directly with the supervision of affairs and 
the scrutiny of conditions so that he may personally govern the 
community, safeguard the faith, and not resort to delegation in 
order to free himself either for pleasure or for worship, for even 
the trustworthy may betray and the sincere may deceive." 

Beyond the final article, which stipulates generally that the caliph 
must pay attention to this work and not delegate it irresponsibly, each of 
the duties of the caliph falls into one of three categories: defense, treasury, 
or executive. He is to defend the community from attack (article 3), main- 
tain frontier defenses (article 5), and wage war against those who refuse 
either to become Muslims or to enter into treaty with Muslims (article 6). 
Regarding fiduciary responsibility, he is to collect both the alms payments 
required of all Muslims (to be spent on the needs of the community at 
large) and the legitimate spoils of war (article 7), fairly determine and pay 
salaries from the treasury (article 8), and make sure those he appoints han- 
dle treasury moneys honestly (article 9). Finally, he is to make sure that 
the established principles of religion are safeguarded (article 1) and that 
legal judgments and penalties are enforced (articles 2 and 4). In no case is 
the caliph granted legislative or judicial authority. 

It should be noted that these are the qualifications set out by legists in 
the event the community is given the chance to determine its own candi- 
dates. As al M%war& notes, that is only the case when the previous caliph 
fails to designate his successor and, not surprisingly, it was virtually 
unheard of that someone did not at least claim to have been designated by 



Sonn: Political Thought in Classical Islamic Thought 317 

the previous caliph. It should also be pointed out that although al Mawardi’s 
treatment implies that a wayward ruler may be replaced by due process, in 
fact none ever was. Indeed, given the fact that there were insurrectionary 
groups attacking the caliphate at the very time legists were working out 
Islamic political theory, thinkers from al Mawadi on insisted that even a 
ruler who fails to live up to the ideal standards must be obeyed.” As the say- 
ing usually attributed to Ibn Hanbal has it, sixty years under a tyrant is 
preferable to a single night of anarchy. 

Furthermore, as the list of qualifications for the office stipulated, the 
caliph should be capable of ijtihad. Nevertheless, it was also recognized 
quickly that he rarely was. This seems to be the source of the idea that he 
could delegate his authority to legal scholars, as well as to the idea, 
expressed by the ShSii scholar al Juwayrii (d. 1985) that it is the legal 
scholars who possess real authority in the community. Therefore, the caliph 
could be a muqallid (follower of precedents or imitator, rather than an inde- 
pendent thinker), so long as he consulted religious s~holars.’~ This would 
become the defining paradigm of Islamic political thought: Islamic law is 
the ultimate source of political authority. 

The classical theory of Islamic government received its fullest treat- 
ment in the work of the thirteenth-century Hanbdi jurist Ibn Tayniiyah 
(d. 1328). In his best-known work, a1 Siyiisah a1 ShaJiyah, he explains that 
he is setting out the requirements of Islamic government. He begins by clar- 
ifying that the exercise of authority is one of the greatest religious duties, 
because “the children of Adam cannot insure the realization of their (com- 
mon) interest except by meeting together, because every one of them is in 
need of every other 0ne.”I4 And their “common interest” is to live in justice: 
“To judge according to justice, to render dues to those who have a claim on 
them, constitute the essential principles of just government and the very 
purpose of public life.”I5 Elsewhere, “On justice rests the preservation of 
both worlds; this world and the next do not prosper without it.”16 

To Ibn Taymiyah, it is both self-evident and confirmed by revelation 
(“according to religion and reason”) that some people are leaders and most 
are followers. But he distinguishes real leadership ability from another 
ubiquitous human tendency-the desire to control: “[Llonging for exalta- 
tion over the people is (an aspect) of oppression, since all people are of the 
same kind.”” The fact that we are social animals makes it necessary for us 
to establish some kind of government; the fact that many are prone to try to 
control others makes it necessary to establish righteous government, 
Taking his cue from the Qur’anic verse he once described as one-third of 
the Qur’an (3: 1 lo), Ibn Tayniiyah says: “The ruler is there to enjoin good 
and forbid evil-this is expected of him in his position.”’* However, it is not 
the leader who makes a community righteous, in Ibn Tayniiyah’s opinion, 
but rather the guidance of the community by Islamic law. Thus, the fitle of 
his a1 Siyiisah a1 Shaf iyah means government by Shari’ah (the term gen- 
erally used to designate the entire body of Islamic law but which, more pre- 
cisely, means God‘s unchanging will for humanity; the practical codes of 
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law developed by Islamic jurisprudents are calledfiqh, which is human in 
origin and subject to revision. This distinction will be discussed in greater 
detail below.). A community guided by the Shari’ah is the ul ummut ul 
wusut, the “just, equitable nation” described by the Q~r’an.’~ 

Accordingly, Ibn Tayniiyah draws a clear distinction between religious 
and strictly coercive political authority. The example of the Prophet and the 
rGshidijn notwithstanding, leadership of the community is not the sole pre- 
serve of the caliphal authorities. He agrees with the prevailing opinion that 
even unjust rulers are preferable to anarchy (although rulers commanding 
outright contravention of God‘s will must not be obeyed).2o The govem- 
ment’s authority is called wikiyuh, a kind of deputyship or management. 
Ideally, he says, it is a trust (wukdluh), like the responsibility of a shepherd 
to the flock. He cites a hadith wherein the Prophet is supposed to have said: 
“All of you are shepherds, and every shepherd is responsible for his flock,” 
and then concludes that the authority of the caliphal government is “a trust, 
for rulers are trustees of the souls of believers as in a partnership.”” 
Referring to the government’s work as treasurer for the community, he 
stresses again. ‘Treasurers have not the power to apportion the funds as an 
owner may divide his property; rather they are custodians, representatives, 
stewards, not owners.’” 

Overall, in fact, Ibn Tayniiyah describes the caliphal government as a 
practical reality, not a scared or doctrinal issue. He argues against the Shi’i 
view that the leader of the community is not only essential to the Islamic 
identity of the community but is infallible.= He says that only the leader- 
ship of the Prophet was divinely instituted. Even the leadership of the 
rdshidzin was only relatively perfect. They had been close enough to the 
Prophet to be able to lead the community in a pious way. But since that 
time, political leadership has degenerated into mere kingship, temporal and 
practical, at best. Furthermore, he agrees with al Milwar& that executive 
leadership should be decided by consensus, or at least a preponderance of 
opinion of an electoral body, and that its opinion should then be offered to 
the public for ratifkation. Like any contract, it should be accepted freely by 
both sides and both have the right to a reasonable expectation of benefit. 
The community has the right to expect peace and social order, and the exec- 
utive has the right to expect obedience so long as he leads in accordance 
with Islamic law. Again, then, the ovemding authority is Islamic law, the 
legislative+judicial branch of government, rather then the executive. 

Ibn Tayniiyah makes this quite clear when he says that the identify- 
ing feature of an Islamic society is not its leader’s character but rather the 
people’s responsiveness to the Shari’ah.% For that reason, he devotes fully 
half of his book on Islamic government to the duties of the ruled and a 
good deal of his other writings to correcting what he believed were devi- 
ations that had crept into Islamic practice. Therefore, he says, it is not the 
sultans-those with executive authority-who bear the legacy of the 
Prophet’s and the rdshidfin’s righteous leadership; it is the religious schol- 
ars. In his treatise on the authority of the founders of the four Sunni 
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schools of law, Ibn Tayniiyah reminded readers of the Qur’anic injunction 
to obey God, the Prophet, and those in authority in the community. But 
he identified “those in authority among you” as the religious scholars, 
whom he called “heirs of the prophets, and [those to] whom God gave the 
status of stars for guidance in the darkness of land and sea.”zs 

In this context, Ibn Tayniiyah finds the distinction between Shari’ah 
(God‘s will for human beings) andfiqh (the laws human beings devise) to 
be essential. He criticizes people who confuse the two: 

People who [confuse Shari’ah and fiqh] do not understand clearly 
the distinction in the meanings of the word Shari’ah as employed 
in the Speech of God and His Apostle (on the one had) and by com- 
mon people on the other . . . . Indeed, some of them.think that 
Shari’ah is the name given to the judge’s decisions; many of them 
even do not make a distinction between a learned judge, an igno- 
rant judge, and an unjust judge. Worse still, people tend to regard 
any decrees of a ruler as Shari’ah, while sometimes undoubtedly 
the truth (kqiquh) is actually contrary to the decree of the ruler. 

The Prophet himself said “You people bring disputes to me; but it 
may be that some of you are able to put their case better than oth- 
ers. But I have to decide on evidence that is before me. If I happen 
to expropriate the right of anyone in favor of his brother, let the lat- 
ter not take it, for in that case I have given him a piece of hell-fire.” 
Thus, the judge decided on the strength of depositions and evi- 
dence that are before him, while the party decided against may well 
have proofs that have not been put forward. In such cases the 
Shari’ah in reality is just the opposite of the external law, although 
the decision of the judge has to be 

The weight of Islamic governance having been placed on jurists, Ibn 
Tayrriiyah is careful to guard against claims of infallibility on their part?’ 
Furthermore, as even a valid judgment is subject to amendment in light of 
new evidence, Islamic legislation must remain flexible. For that reason, 
Ibn Taymiyah is opposed to tuqlid (imitation of legal precedents). A 
devoted follower of Ibn Hanbal, Ibn Tayrriiyah does not deny authoritative 
judgmentdetermined on the basis of consensus-by the eponyms of the 
four schools of Sunni law.28 But like al ShZii, Ibn Taymiyah says that, 
given the vast extent of the Islamic community, consensusoamong legal 
scholars is no longer feasible. Even if it were, that would not relieve qual- 
ified jurists of the responsibility to examine all evidence in every case, as 
well as all pertinent arguments in their own school and in others, and then 
determine on the basis of the Qur’an and the Sunnah the most suitable 
judgment. If a jurist determines that there exists a precedent resonant with 
the spirit of revealed truth, that precedent should be applied regardless of 
the school of law in which it is found. If he does not find an appropriate 
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precedent, he should not hesitate to judge independently40 exercise ijti- 
had-in accordance with the principles he has determined to be most con- 
ducive to justice.m The direct relationship envisioned here is one between 
a jurist and revelation; no human authority should serve as a filter for a 
qualified jurist. Only those untrajned in Islamic law are allowed (indeed, 
obliged) to follow the teachings of human authorities. 

For Ibn Tayniiyah, then, careful scrutiny of the cumulative tradition of 
Islamic law was essential to the life of the Muslim community. But the fact 
that an opinion may have been suitable at a given time and place was no 
guarantee that it would be suitable in another time and place. This is why 
he rejected tuqtd. To convince others of the point, he called upon the wit- 
ness of the very scholars being imitated “[Tlhe imams themselves have 
demonstmbly admonished the people against their imitation and com- 
manded that if they found stronger evidence in the Qur’an or in the Sunnah, 
they should prefer it to their own.”B In all cases, it must be the Qur’an that 
determines a judgment. In particular, he cites Mdik and al S W i ,  as well 
as the fmt caliph, Abii Bakr “Follow me where I obey God; but if I dis- 
obey Him, you owe me no obedience.” The founder of his own school, Ibn 
Hanbal, is quoted “Do not imitate me or Mid& or al SWi‘i, or al ”ham, 
but investigate as we have investigated.’”’ 

Thus, ijtihad for Ibn Taymiyah was not only perennially possible but 
was also essential to the practice of Islam, and disagreement among the 
&a&’ (legal scholars) was not a sign of weakness: It simply reflects 
their humanity and the need for flexibility of Islamic law. Here Ibn 
Taymiyah expands upon the Hanbari notion of isti9Zdh (having regard for 
social well-being or public interest in rendering legal judgments). The 
M W  and ShBfi‘i schools also use this principle, while the Handis use 
a similar principle known as istihsdn (“approval” or juristic prerogative). 
In either case, it is a mechanism whereby strict adherence to established 
precedent or strict legal reasoning can be bypassed if, under the specific 
circumstances at hand, the common good would not be served by such a 
judgment. The well-being of the community, its common interest, as Ibn 
Taymiyah put it above, is justice, the very purpose of Islamic law, of 
public life, and of the Muslim community. In the commitment to justice 
lies what Ibn Taymiyah identified as social solidarity (tu‘dwun), not in 
uniformity of legal judgments. This is what binds the Muslim community 
into a unity throughout history, from its origins with the prophets to the 
final judgment. It is primarily a moral unity, rather than a political unity 
or even an absolute uniformity of practice. Like the judgments of the 
&.p&’, jurisprudents, or legal scholars, different communities’ practices 
can diverge to a certain extent, as long as the core of moral unity 

The ideal Muslim community he described is one whose 
members are mutually supportive in encouraging goodness and 
denouncing evil and in issuing the invitation (ddwuh) to follow the law 
of God. Participation in issuing this invitation, both in work and in deed, 
to join the community of God‘s witnesses on Earth--i.e., to live Islamic 
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law-is the core of Islamic unity or solidarity. Provided this type of 
unity exists, differences in practice and judgment are not only acceptable 
but inevitable. 

Conclusion 

What Westerners think of as the three branches of government are, 
in classical Islamic theory, split between those who wield coercive 
power (the executive branch) and the legislative-judicial branch. The 
former has authority over defense matters and is charged with managing 
the treasury according to the law as well as executing the laws and the 
judgments of legal scholars. But by far the greatest emphasis is on the 
latter branch, particularly its legislative capacity, for a community’s 
identity as Islamic lies not in the leader’s behavior but in whether or not 
Islamic law prevails. 

This orientation is reflected in the classical designation of the Islamic 
world as ddr a1 Zsliim (abode of Islam) as opposed to aiir a1 ‘ahd (abode of 
covenant), ddr a1 sulh (abode of truce), or ddr a1 k r b  (abode of war). 
Although these terms do not appear in the Qur‘an, ddr a1 Islam became the 
classical scholars’ most common designation for the Muslim community.3’ 
It refers specifically to those territories whose leaders are Muslim. Diir a1 
‘uhd and ddr a1 sulh are regions whose leaders have agreed to pay the 
Muslim leaders a certain tax and to protect the rights of any Muslims and/or 
their allies who dwell there, but who otherwise maintain their autonomy, 
including their own legal systems. Diir a1 k r b  is a region whose leaders 
have made no such agreement and where, therefore, Muslims and their 
allies, unprotected by law, are technically under threat. 

In actual practice, most Muslims follow the law of the school prevail- 
ing in their region. SWii  law, for example, is dominant in Indonesia, while 
Hanbdi law prevails in Saudi Arabia. But theoretically, as Ibn Taymyah 
stressed, no one is forced to follow a particular school of thought. Each 
jurisprudent has not only the right but the responsibility to study as 
broadly as possible in all legal schools before making a judgment on 
Islamic law, and individuals are technically free to follow the judgments of 
those they consider the wisest and most just. This freedom within Islamic 
law is, in fact, the focus of contemporary discussions of democracy in 
Islam. A claim could even be made for populism in Islamic political theory, 
since anyone can enter the ranks of thefuqaha’ and thus participate in the 
dominant branch of Islamic government. Indeed, as Hallaq argues, the sci- 
ence of Islamic jurisprudence was developed precisely to set out the proce- 
dures whereby anyone with proper training could participate in this branch 
of the government: 

The primary objective of legal theory . . . was to lay down a coher- 
ent system of principles through which a qualified jurist could 
extract rulings for novel cases. From the thirdninth century 
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onwards, this was universally recognized by jurists to be the sacred 
purpose of wzil d f i q h  [the roots of Islamic legislation].”” 

Populist or not, however, sacred legislation is considered a communal 
duty in Islam. That means that although not everyone need assume this 
responsibility, at least enough people have to undertake it to get the job 
done. And the job, as articulated by Ibn Taymiyah, is to establish a just 
society. Therefore, at least in classical Islamic theory, participation in the 
dominant legislative-judicial branch of government-the one designed to 
make sure the entire government is functioning according to the law of 
God-is religious activity. And that religious activity is the source of 
political authority in classical thought. 
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