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Introduction 

As a faith and a way of life, Islam includes among its most important 
objectives the realization of justice and the eradication of injustice. Justice 
is an Islamic ideal under all circumstances and at all times. It is not to be 
affected by one's preferences or dislikes or by the existence (or absence) 
of ties of blood. Rather, it is a goal to be achieved and an ideal to be 
sought: "Surely, Allah commands justice and the doing of good" (Qur'an 
16:90); "And I was commanded to deal justly between you" (42:15); and 
"Allow not your mcor  for a people to cause you to deal unjustly. Be 
just, for that is closer to heeding" (58). There are also many hadiths in 
the Sunnah that command justice and prohibit wrong. Moreover, the 
achievement of justice is one of the objectives towatds which human 
n a t m  inclines, while its opposite-injustice-is something that humans 
naturally abhor. 

Allah has ordained measures by which justice may be known and by 
which it may be distinguished from its opposite. He has clarified the 
means by which all people might achieve this objective, facilitated the 
ways by which it may be accomplished, and made those ways (the most 
important of which is the institution of judgment, manifest to them. 
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Allah prescribed the institution of legal judgment "that men may stand 
forth in justice" (57:25). This institution ensures that everything will be 
measured by the same criteria, which would make it impossible for one 
to be unjust to another's person or wealth. As a d t ,  all people will live 
in the shade of peace and justice, where their rights am protected and 
where contentment envelops their hearts, souls, persons, honor, and 
Wealth. 

Historical Development of the Judiciary 

The judiciary has been a firm religious responsibility and a form of 
worship from the time the Prophet initiated it by establishing the f M  Is- 
lamic state in M a d i i .  This is clear from the treaty between the Mus- 
lims, both the Muhrf,iiinzn and Anstir, and their Jewish and polytheistic 
neighbors. In the treaty, it is written that "Whatever occurrence or out- 
break is feared will result in corruption shall be referred for judgment to 
Allah and to Muhammad, His Prophet."' 

During the Prophet's reign Madinah was small, and the community% 
legal problems were few and uncomplicated. And so there was a need for 
only one judge (qtidq-the Prophet. But when the territories ruled by 
Muslims began to expand, the Prophet began to entmst some of his gov- 
ernors with judiciary responsibilities and permitted some of his Compan- 
ions to judge cases. He sent them to different lands and advised them to 
seek justice for the people and to oppose inequity. 'Ali was sent as a 
judge to Yemen, and others, such as Abii MiG and Mu'iidh, became 
judges2 The judgments passed by the Prophet were always based on what 
Allah had revealed to him. 

In most cases, the two disputing parties would agree to present their 
case to the Prophet. After listening to both sides, he would tell them that 
he was deciding their case solely on the basis of the externals (i.e., evi- 
dence and testimony)? He was careful to explain that his decisions should 
not be cited in order to permit what was prohibited or to prohibit what 
was permitted. He explained the proof and evidence and the means of 

'See Basan Ibriihim, TrSriwl a1 I s h  a1 Siydsi, vol. 1, 102. 

%id., vol. 1, 458. 

m e  Prophet said, "I rule on the basis of extemals." The same meaning may be 
derived from several other hadiths, mauy of which are authentic. For details, see the 
author's footnotes in his edition of al Et&i's a1 M&d (Beirut: Mu'assesat al Ridah ,  
1992), 80-3. 
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defence and denial:4 "Proof is the responsibility of the claimant; whereas, 
for the claimed against, an oath is sufficient."' confession, with all of its 
conditions, is proof against the ccmfesor. No judgment is to be passed 
between two disputing parties until both have been heard. The Prophet 
had no apparatus to collect and verify evidence to the advantage or detri- 
ment of either party. 

When AbG Bakr became the (political) ruler (khaZ@$uh) upon the 
Prophet's death, he entrusted the judiciary to 'Umar ibn al KhaW. Ow- 
ing pehps to 'Umar's reputation for severity, two years passed without 
his having to judge a single case. When 'Umar became the ruler, howev- 
er, the situation changed. During his reign, the major conquests of Islam 
were underway and the territory under Islamic rule was becoming truly 
vast. Thus, legal issues began to come to light for the first time. In re- 
sponse, 'Umar laid the foundations for an institutionalized juridical order 
in which judges, chosen by the ruler on the basis of certain criteria and 
functioning as his deputies, would hear cases, arbitrate disputes, and pass 
legal judgments. He appointed Abii al Dardii' judge of M a d i i ,  Shurayb 
ibn al ILZrith al Kindi judge of Kufa, Abfi M E  al Ash'm- judge of 
Basrah, and 'Uthman ibn Qays judge of Egypt. For the territories of Sham, 
a separate institution was established. 

'Umar himself set a remarkable example for his judges to follow and 
also warned then not to deviate from it. In his letter to Mu'idh he wrote: 

As to what follows: Verily, legal judgment is an established reli- 
gious responsibility, and a practice (sunnah) to be emulated. So 
if it is assigned to you, remember that speaking the truth, when 
there is nothing to back it up, is useless. Make peace between 
people in your sessions, in your countenance, and in your judg- 
ments, so that no decent person will ever have anything to say 
about your unfairness and so that no oppressed person will ever 
despair of finding justice with you. 

The butden of proof is on the claimant, and for the defendant 
there is the oath. Arbitration is lawful between Muslims, except 
in cases where the lawful (lzukrl) is made unlawful (lzurdm) and 
vice vem. If someone claims a right to something that is not 
present and has no proof of it, then set him something like it. If 

%e hadith was related by al Titmi&-, Abii Dfiwiid, al  Nasa'i, al Bayhaqi, and al 
Biikim. See al ShawW, Nay1 a1 AM& (Beirut: Diir al Jil, ad), vol. 9,220. 

+The ened juristic princi le says that "evidence is for him who affirms, the oath is 
fur him wfm denies," and thus i y s  the burden of proof on the affiier or claimant. Trans. 
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he describes it, give him his due. But if he cannot do so, then 
you have solved the case for him in a mast eloquent and enlight- 
ening manner. 

Do not be impeded by your prior decision to change your mind 
about the truth if you reconsider and ate guided by your under- 
standing to take another decision. Indeed, the tmth itself is eter- 
nal and nothing can change it. It is better for you to change your 
mind about it than to insist upon what is false. 

With the exceptions of those Muslims who are guilty of perjury, 
who have been lashed in accoTdB11ce with W punishments, or 
who ate suspect because of their relationship to the accused, all 
Muslims are reliable witnesses. Only Allah knows the secrets of 
His servants and He has screened their misdeeds, except for those 
that are attested to by evidence and witnesses. 

You must use understanding when a question that has not been 
mentioned specifically in either the Qur’an or the Sunnah is 
raised. Make use of analogy and know the examples that you will 
use. And then undertake the opinion that seems more pleasing to 
Allah and closest to the Truth. 

Avoid being angry, annoyed, irritated, or upset by people. Do not 
be hostile when hearing a case (or, “towards one of the parties to 
a case,” [the narrator, Abij ‘Ubayd was unsure]), for surely a 
right decision is rewaded by Allah and is something that will be 
spoken well of. Thus, one whose sincere intention is to serve the 
truth, even if it were to go against him, will be sufficed by Allah 
in what transpires between him and othes. 

One who adorns oneself with what one does not possess will be 
shown to be unsightly by Allah. For, indeed, Allah accepts fmm 
His servants only that which is done for His sake. 

So keep in mind Allah’s rewads both in this life and in the 
Herpaffer. 

May Allah grant you His peace, blessings, and mercy! 

‘See Ibn al im, I ‘ h  al Muwaqqi‘a, vol. 1, 85; al Miiwa~li, al Ahkrsm a1 
Su&&@ah, 71-2; Q”$. al yhaqi, al Sunm a1 Kubrd, vol. 10,115. 
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The institution of legal judgment during the times of the four rightly 
guided caliphs remained simple and uncomplicated. Judges had no court 
scribe or written record of their decisions, for these were carried out im- 
mediately and under the individual judge's direct supervision. No detailed 
pmcedures were worked out for the judicial pfocess, the registration of 
claims, the delineation of jurisdictions, or for any other matte= that 
would arise later, for the lives of the people were not yet complicated 
enough to require such refinements. Even the Shari'ah specified no de- 
tails, but left them to be determined by ijtihad. In other w ~ & ,  the juridi- 
cal system was allowed to develop in a way that would be the best suited 
for the peoples' circumstances and customs? 

Under the four rightly guided caliphs, the judiciary was limited to re- 
solving civil disputes. Other types of disputes, such as qisa (where capi- 
tal punishment may be prescribed), hudzid (where punishment, including 
capital punishment, is prescribed by the Qur'an), or ta'zir (where punish- 
ment, including capital punishment, is left to the discretion of the judge 
or the ruler) were decided by the ruler or his appointed governor. 

Not a great deal of change in this institution took place under the 
Umayyids, particularly under the early rulers, so that p d ~  remained 
uncomplicated. The major development was confined mostly to recording 
decisions in order to avert evasion and forgetfulness. In fact, such an inci- 
dent occurred during the reign of Mu'Ewiyah ibn S u f y a ,  when Salim ibn 
Mu'izz, the judge of Egypt, decided a case of inheritance. When the heirs 
reopened the dispute and returned to the judge, he recorded his decision 
in writing.* This period also saw agreement upon the qualifications for a 
judge, the specification of a place in which the judicial pmcedw was to 
be carried out, and the development of the system by which injustices in 
public administration would be addressed.' 

With the coming of the 'Abbasids, however, the judiciary made sig- 
nificant progress. Its sophistication gt.ew in both form and pmcedw, and 
its vistas i n c d  with the variety of cases heard. During this period the 
court register was introduced, the judge's jurisdiction was increased, and 
the state established the position of Chief Judge (qdial  qudcrh), which 
today is comparable to the office of the Chief Justice. One negative de- 
velopment, however, was the increasingly infirm n a t w  of ijtihad, which 
limited the judges to following the previous rulings of the four estab- 

'See Ibn al Qayyh, a1 Turuq al Huh@&,  218. 

'See Kitcib a1 QadZ, 309; M&miid h i i s ,  a1 Q&-'fial Is&, 49; Ib- Najlb 
Muhnmmad Awad, a1 Niuitn a1 Qadci'i; 48. 

9See Ibn Khaldiin, a1 Muqoddimah, 741. 
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lished schools of legal thought: tuqZid. Thus in 'Iraq and the Eastem ter- 
ritories, judges d e d  according to the rulings of Abii Hm-fh, in Syria 
and Spain according to ME& and in Egypt according to I m h  Shiifi'i.lo 

After the Mongol destruction of Baghdad and the subsequent end of 
the 'Abbasid Empire in 1258 CQ606 AH, several smaller states emerged 
and developed their own legal institutions. While these legal institutions 
differed hardly at all in their foundations and the principles upon which 
they wee established, they did differ significantly in matters of organiza- 
tion, procedures, criteria for the appointment and removal of judges, and 
in the schools of legal thought followed. 

Ibn al Hasan a1 Nabahi portrayed the judiciary of eighth-century 
(hijn] Spain as follows: "The authorities who deal with legal rulings am 
first the judges, then the central police, the local police, the appellate 
authority, the l a d  administrator, and then the market controller."ll Ibn 
a1 Qayyim described the contempo*lneous institutions of the eastern 
Islamic states, after mentioning questions of rulings on claims, by saying 
that 

the maintenance of authority in matters not connected to claims 
is called bisbuh, and the one responsible for it is called the his- 
buh commissioner. Indeed, it has become customary to assign a 
commissioner especially for this type of authority. Likewise, a 
special commissioner, called the appellate commissioner, is as- 
signed to the appellate authority. The collection and spending of 
state funds comes under the authority of a special commissioner, 
called the wuzir. The one entrusted with calculating the wealth 
of the state and seeing how it is spent and how it should be con- 
trolled is called the performance commissioner. The one entrusted 
with collecting wealth for the state from those who possess it is 
called the commissioner of malice. The one assigned to deciding 
disputes and upholding rights, making decisions on matters of 
marriage, divorce, maintenance, and the validity of transactions 
is called the hikim or judge.'"' 

'%id., 1150. See also Ibn%im, T&&h a1 I s h  a1 S i y h ;  vol. 2, 55, vol. 3, 306. 

"Ibr&ih, ThXh al I s h  a1 Siy&ii vol. 4, 377-86; Awad Mllhrunmad Awatj, al 

"Ibn al Qayyim, a1 Turuq, 215-6. 

Majalloh a1 'Araeah li a1 01%' a1 JtinuYl; no. 10 (October 1979): 98. 



354 The American Journal of Islamic Social Sciences 11:3 

Judicial Organization and Its Sources 

It should be clear from the historical survey presented above that the 
Shari'ah did not specify a particular juridical framework Rather, it estab- 
lished the principles, general foundations, objectives, and sources of legis- 
lation. Organizational details (i.e., the extent of a judge's jurisdi~tion,'~ 
limitaticms of his authority in terms of time and place, the assignment [or 
lack thw of another judge to work alongside him) were to be deter- 
mined by the people's customs, needs, and circumstan=. As there is 
nothing in the Shari'ah that entrusts the juridical p m x s  to an individual 
or an institution, it was left up to the Muslim leadership to decide. The 
mpcmsibility could be sptead among several officials or confined to one, 
as long as the sole requirement was met: the ruler must ensure that those 
entrusted with this responsibility meet the Shari'ah's Condit i~n~. '~  

It is also clear that the responsibility for judging criminal cases was 
divided among such different authorities as the ruler (khaZ@zh), the a p  
pellate authority ( w d f  a2 ma'dim), the military authority (umfr), the 
police commissioner (sdhib a2 shunuh), the market authority (hisbah), 
and the judge (@do, in the Limited sense represented by Ibn al Qayyim 
above." Indeed, the responsibilities of each were not always exclusive or 
well-defined, for they differed in scope and overlapped, so that sometimes 
certain tesponsibilities associated with one would be charged to another 
in accordance with the desires of the ruler or as a result of his policie~.'~ 

Usually, the governor or the police commissioner was responsible for 
investigating such serious crimes as hudcd or qiscfs. Likewise, the mar- 
ket authority was usually responsible for assigning a punishment designed 
to deter an action (tu'zz7) for crimes against the gene& public i n t e e  
or misdemeanors. This authority was often called the market controller, 
as most of the cases were related to crimes committed in the market 
place. 'Ihe judge, sometimes called W i m ,  was responsible for settling the 
civil disputes that involved upholding rights and making sure that these 
were enjoyed by those entitled to them.17 

"al Miiwadi, a1 A&% al Sultdnijwh, 69-73; hfihim, T&&h a1 I s h  a1 Siycivr; 
VO~. 4, 377-86. 

are: faith m Islam, maturity, a b i i  to t.eason intelligently, freedom and trust- 
worhhes, having all of me's faculties, and knowledge of the Shari'ah's sources. 

'Tbn al Qayyim, a1 Turuq, 215. 

'%a mdiin, a1 MqaaUmah, 740. 

"Ibid.; Ibn al Qayyim, al T u ~ u ~ ,  218-9. 
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Scholars of the procedural systems usedin criminal cases divide these 
systems into three categories: 

1. 

2. 

3. 

The System of Accusation. Criminal cases are heard on the basis of 
their involving a dispute between two equal parties. Such cases are 
brought directly to the judge, who has conducted no prior investiga- 
tion, so that he can weigh the evidence of both sides, decide which 
argument seems stronger, and rule in accordance with his findings. 

The System of Investigation. The accusation is investigated before the 
actual trial starts. It resembles the present system, under which the 
state apparatus (i.e., the police in coopetafion with the district attor- 
ney) undertakes these responsibilities. The authorities have enough 
power and authority to discharge their responsibilities. The accused's 
defense consists of gathering evidence to refute the charges. 

The System Combining Both of the Above. This system involves an 
investigation in its first (pretrial) stage and an accusation at the final, 
courfroom stage. 

Modem systems of legal p d u r e  combine, to a gteater or lesser ex- 
tent, aspects of these systems. At certain stages, featUtes of one will 
appear dominant, while at others fea- of another will appear domi- 
nant. l8 

We mentioned earlier that the Shari'ah does not provide a specific 
procedural system, but rather left such details to the ijtihad and under- 
standing of those mponsible for ensuring that justice is done. History 
shows that one or a combination of these systems was employed at differ- 
ent times by various Islamic states. And even though the Shari'ah did not 
specify details of a legal system, it did put forth general principles, the 
most obvious being that its laws must be enforced and that justice must 
be done in accotdance with it.'' 

The Accused 

The Rights of the Accused at the Investigative Stage. The word muttaham 
(accused) comes from the mot t-h-m meaning "to taint or decay" in the 

'% Khaldiia, a1 Muqoddinrah, 740-3; Awad, al Majaunh al 'Arabrjah, 101-3. 

'% Khaldiia, a1 MuqaaUmah. 
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case of spoiled milk or meat. The Arabs also used it to say that "the heat 
is rotten," meaning that the air was still and the temperature was very 
high. The area known as Tihiimah, in present-day Saudi Arabia, most 
probably got its name from the second meaning. 

The word tuhmah, or tutuimah, means "doubt" and "uncedty."  The 
initial "t" is no doubt a substitute for the letter waw, because the mot of 
the word is w-h-m, which connotes suspicion or misgiving. The Arabs 
used to say that "the man gave rise to suspicion" when someone gave 
other people reason to suspect himsel*rseIf or his/her  action^.^ 

In legal terminology, the word can be traced to several hadiths. For 
example, lbn Abii Shaybah related in his colleCtion al Musannaf, on the 
authority of Abii Hmyrah, who said: "The Prophet of Allah, may Allah 
bless him and grant him peace, sent someme to call out in the market 
place that the testimony of a party to a dispute, like that of one who is 
suspect, is not admissible. When the Prophet was asked what he meant 
by one who was sucjpect, he replied: 'One concerning whose religion you 
have misgivings.*"21 %&-m used to say: "The testimony of one concern- 
ing whom you have misgivings is not acceptable.n22 

The jurists (hqutui'), however, used the term "the claimed against" 
instead of "the accused." In other wods, they used the mot for "claim," 
which is one's seeking to establish that one has more of a right to some- 
thing than somebody else.23 The word for claim, da'wah, has the meaning 
of the infinitive. Thus, if Zayd claims a right over 'Amr in the case of 
money, Zayd becomes the claimant, 'Amr the claimed against, and the 
money the claim or claimed. Lexically speaking, however, a claim and 
an accusation are different things, for a claim is essentially notification. 

The jurists u n d e d  this in the following ways: a) according to the 
followers of Abii Hanifah, a claim is one's notification of one's nght to 
something over another @t in the court%; b) the followers of I m h  
Miilik say that it is a statement that, if accepted as tme, will entitle the 

"See a1 Mi&&, 107, 129; T-H-M m al Zabidi, Taj al 'UrrsS. 

"Ibn AM !%aybah, al M W ,  vol. 8, 320, al Bayhaqi, al Sunan a1 Kubrd, vol. 
10,201; al TirmidhI, al Sunan, hadith no. 2299, al Khasiif, A& al Q&i& v d  2, 112, 
vol. 1,229. 

Abi Sbaybah, al M a y a . n d ,  vol. 8,321. 

"See Abmad 'AM al Razziiq al Kabisf, alHudiid w alA&im, 288; Abii al Walid 
itm Shahnah al @mafi, Li&n al Huk&m, 226, 'Alil al DIn al TariibilM, Mu'ih a1 
Hukkdm, 54. 

=al Kabisi, al H W ,  288. 
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one making it to a right=; c) according to the followers of h i m  Shiii'i, 
it is notification of one's right to something over someone else before a 
judge%; and d) the scholars of the e l f  school define it as a person's 
ascribing to himselffiedf entitlement to something in the hand or in the 
safekeeping of 

Jurists also disagree in their interpretations of the words "claimant" 
and "claimed against." Some have defined the claimant as one who is left 
alone if he/she leaves (his/her claim) alone, while the claimed against is 
one who is not left alone even if he/she leaves the claim alone. Others, 
however, have defined a claimant as one who claims that something is 
not as it is and effaces something that is evident, while the claimed 
against is one who establishes that something evident is as it is. Still 
othm d&e the claimant as one who is not required to enter into a legal 
dispute, and the claimed against as one who is required to do so.28 

The words derived from claim are used by jurists in cases pertaining 
to financial rights and personal law, such as loam, wurpation, sales, 
rentals, collateral, arbittation, bequests, criminal malpmtice related to 
wealth, marriage, divom, allowing a wife to leave her husband (Wurl'u), 
manumission, lineage, and agency. These were the kinds of cases that 
were usually r e f d  to a judge for a decision. 

There is nothing, however, to p v e n t  the use of the woTd "accused" 
in criminal cases. On the contrary, its use there is more suitable, m c u -  
larly in view of what we have discussed above regarding its lexical den- 
vation and legal significance. 

Categories of the Accused in Criminal Cases. Jurists divide those accused 
in criminal cases into three categories: a) someone well-known for hiqher 
piety and integrity and thus unlikely to have committed the crime of 
which he/she is a c c m  b) someone notorious for his/her wmngdoing 
and profligacy and who is thus not unlikely to have committed the crime 
of which he/she is accus& and c) someone whose cimumshnca ate 

his/her committing the d m e  of which he/& is accused. 
In ref- to thefistcategory, the accusation will not be accepted 

unless it is accompanied by legally valid evidence. No legal d o n  may 

& O ~  so that nothing may besutmised concerning the likelihood of 
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be taken against such people on the basis of an accusation alone. In this 
manner, decent p p l e  may be protected from the deprecations of those 
seeking to bring dishonor upon them. There are two differing opinions te 
garding the punishment for those who make false claims or accusations 
against such people: a) the opinion of the majority of the jurists, which 
says that the pemn should be punished, and b) that of Imim Miilik and 
Ashab, who held that punishment should not be meted out unless it can 
be pmved that the one who made the accusation intended to harm or 
otherwise discdit the accused. The legal principle upon which the 
majority’s ruling is based is that consideration must be given to the cir- 
cumstantial state of innocence. 

As regards the second category, the principle of considering the cir- 
cumstantial evidence and following the principle of abiding by what is 
most prudent, the accused may be deprived of personal freedom. There- 
after, an investigation must be made of the alleged wrongdoing to deter- 
mine whether the accusation should be upheld or rejected. The accused’s 
denial of the charges is not sufficient as evidence, nor is his/her sworn 
oath. Rather, it is essential to prove or disprove the truth of the accusa- 
tion. In such cases, the court authority (i.e., the ruler or the judge) has the 
right to detain the accused for the duration of the investigation. 

In regard to the thid category of the accused, one whose circum- 
stances ate unknown, the ruler or the judge may detain the accused until 
his/her circumstances are better known. This ruling, which was accepted 
by the majority of scholars, including Miilik, Ahmad, Abii Hanifah, and 
their companions and students, was derived from a hadith in which it is 
related that the Prophet detained someone accused of a crime for a day 
and a night.29 The meaning of detention, as understood by classical juri- 
sts, is to hinder and to limit freedom, regadless of whether this is accom- 
plished by confinement in a prison, by surveillance, or by being tequired 
to stay within a defined area. The permissible period of detention is also 
disputed. Basically there ate two opinions: some have deterrnined it to be 
one month, while others have opined that the matter should be left to the 
legal discretion of the 

Principles That Must Be Considered 

The Shari‘ah is concerned with the circumstantial state of a person’s 
innocence, and jurists have based several legal rulings upon it. Moreover, 
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this principle may only be overruled due to irrefutable evidence or, in 
other words;evidence about which there is no doubt. Thus, it is connect- 
ed closely with the principle that certainty may not be erased by doubt. 
Indeed, the relationship of one principle to the other is as the relationship 
of a branch to a trunk, for the two are found together throughout jurispru- 
dential literature. In addition, they must be reconciled to the principle of 
protecting society, by implementing preventative measures, from per- 
ceived dangers with a high likelihood of occurrence. The same is true 
with regard to the protection of what is considered essential to society. 

May the principle of circumstantial innocence be superseded by 
something that is likely to harm society if the principle is abandoned? 
Part of that answer can be found in the above threefold division of the 
accused. And perhaps the rest of the answer may be found in the princi- 
ples of opting for what is most prudent, for limiting opportunities for 
wrong, and for doing away with what is detrimental. 

Islam, which seeks to protect the rights of the individual, also seeks 
to protect the rights of society as a whole. Therefore, no individual may 
presume to overstep the rights of society while hiding behind the veil of 
personal rights and freedom, and society may not trample on the rights 
of the individual or deprive him/her of hislher rights on the pretense of 
some alleged peril. Islam honors and exalts humanity and has given hu- 
man beings many rights, above all the right to life, physical well-being, 
honor and respect, personal freedom, freedom of movement, and many 
others. Thus, an individual’s home and personal life are sacred. No one 
has the right to enter another person’s home without permission or to 
look inside his/her home, to eavesdrop on private conversations, to open 
one’s mail, or to do anything else that infringes upon those rights. 

Society, in its capacity as society, enjoys similar rights. It is essential 
that peace and security be maintained for society, that its interests be 
upheld, and that crime be eradicated. If it becomes necessary to maintain 
these rights by curtailing or suspending temporarily the rights of an indi- 
vidual, then such an act will be done based on the nature of what is dic- 
tated by necessity, which, in tum, is determined by the extent of the.ne- 
cessity. What is dictated by necessity represents the limit of power, set 
by the authorities, given to the investigator over the accused. Thus, the 
power of the investigator is essentially a departure from a legally estab- 
lished principle for the purpose of realizing another legally established 
principle that cannot otherwise be realized. 

If the Shari‘ah allows the investigator or the judge to place certain 
restrictions on the accused’s rights to maintain the principle of the 
society’s rights, it has also placed restrictions on the power of the inves- 
tigator, which represents guarantees to the accused. 
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The Authority of the Investigator. The authority enjoyed by the investi- 
gator in relation to one concerning whom there is doubt is limited and, 
if it encmches on some of the rights of the accused, it certainly does not 
extend to any of hifier other basic rights. It was for this reason that the 
Ptophet called such a person a "pri~oner."~' This also establishes that the 
accused will be maintained at the expense of the state. 

Ibn al Qayyim defined detention as "preventing the individual from 
dealing with othels in any way that would lead to their being harmed."32 
Other jurists considered detention as being in the same class of punish- 
ments as the hudcd. Accordingly, they opined, it should not be prescribed 
on the basis of suspicion alone. In fact, the overriding principle here is 
that the individual is guaranteed personal freedom and the right of free 
movement: "He it was Who made the earth tractable for you; then go 
forth in its highlands" (67:15). Thus, a person cannot be detained or 
deprived of freedom of movement without a legally valid reason.33 

Islam has shown a great deal of consideration for the imprisoned and 
his/her affairs. The Prophet once left a prisoner in the care of a certain 
individual. He otdered the latter to cam for and show respect to the for- 
mer and, thereafter, often visited the man and inquired after the prisoner's 
welfare. 'Ali ibn Abi TGlib used to make surprise visits to the prison in 
order to inspect its condition and listen to the inmates' ~omplaints.~~ 

It is the state's responsibility to provide ample food, clothing, and 
medical treatment for all prisoners and to eflsu~e that their rights are 
pmtected. Moreover, Shari'ah scholats have ruled that a judge's f i s t  re- 
sponsibility, upon assuming his position, is to go in person to the jails 
and free all who have been detained unjustly. He should go to each pris- 
oner and ascertain the re8sofls for his/her imprisonment. In certain cases, 
he may meet with the accusers to determine whether the reasons for im- 
prisonment are still valid and if justice was done. 

When someone is imprisoned, it is the tesponSibility of the sentencing 
judge to record the prisoner's name and ancestry, the reason for imprison- 
ment, and the beginning and ending dates of the period of imprisonment. 
Likewise, when a judge is retired and another takes his place, the new 
judge must write to the old judge and ask him about the people he sent 
to prison and why he did so. 

~ 

"Ibn al Qayyh, af Turuq. 

=%id. 

f3mn Bazm, al Muhallrs, VOL 11,141. 

"See A G  Yiisuf, Kit& al Kharq and its eommentBIy Fiqh al Muliik, vol. 2,238. 
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The Authority for Sentencing Someone to Prison. JutistS have differed 
over who has the right to sentence someone to prison. AJ Miiwardi was 
of the opinion that an investigator’s authority differs in accordance with 
his position. For example, if the investigator is an official or a judge, and 
someone accused of theft or adultery is brought before him, he cannot 
imprison the accused until he learns more about the individual, for mere 
accusation is not sufficient grounds for imprisonment. If the investigator 
is a ruler or a judge in a criminal court, however, and if he deems the 
evidence to be diciently convincing or incriminating, he may arrest and 
detain the accused. Later on, however, if the accusation should prove to 
be unfounded or untenable, he must release the accused. In these details, 
most legal scholars accepted a1 MiiwaSs opinion. 

The Period of Imprisonment. Scholars also differed over how long a per- 
son can be confined. Some said that it should nd exceed one month, 
while others felt that it should be left to the discretion of the imam or the 
relevant court official. Indeed, the latter view is the more reasonable.35 

By now, it should be apparent that precautionary detention is allowed 
only when the need for it is great and when certain conditions 8 f e  satis- 
fied. such as matters related to: a) the objective for which the accused 
was detained; b) the @tion of the one doing the sentencing; c) the sen- 
tencing itself; and d) the length of the sentence.% All of these are matters 
in which there is a great deal of scope for the concerned court official to 
organize things in accordance with the dictates of the legal policies of a 
particular time or place. In other words, these are nut fixed matte= that 
are closed to all change or development. 

Investigating the Accused’s Person, Residence, and Conversations. 
Allah has prokcted and honored humanity and prohibited the touching of 
an individual’s person, skin, or honor?’ Likewise, He has d e c l d  that 
a person’s home is sacred and must not be violated: “0 you who have 
faith! Do not enter the homes of others without fitst seeking permission, 
and then wishing peace upon its inhabitants. That is better for you, so 
that you may remember. If you do not find anyone at home, do not enter 
until permission is given to you. If it is said to you, ‘Go back,’ then go 
back, for that will be purer for you (24:27-8) and “0 you who have faith! 

% al Qayyim, a1 Turuq, 103. 

=Awa& al Maallat al ‘Arab@& 

is patt of an authentic hadith. See al Suytiti, al Fath al Kabp, vol. 3,256. 
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Avoid being overly suspicious; for suspicion in some cases is w m g ;  and 
spy not on one another (49:12). 

The Prophet said: "Everything about a Muslim is sacred to another 
Muslim; from his blood, to his wealth, to his honor"; "Those who listen 
to what people say about another, even when (they know) those people 
are unfriendly toward that person, will have molten lead p o d  into their 
eas on the Day of Judgment"; and "If the amir seeks to uncover the 
doubtful things about people, he will ruin them." 

There are also other instanm. For example, Ibn Mas'iid, when he 
was governor of Iraq, was told that "Walid ibn 'Uqbah's beard is drip- 
ping with wine!" He replied: "We have been prohibited from spying. But 
if something should become obvious to us, we will take him to task for 
it." It is related that one time 'Umar ibn al KhatGib was informed that 
Abfi Mihjan a1 Thaqafi was drinking wine in his home with some 
friends. 'Umar went stmight to Abfi Mihjan's house, walked inside, and 
saw that there was only one other person with Abi Mihjan. This man 
said to 'Umar: "This is not permitted to you. Allah has prohibited you 
from spying." At that, 'Umar tumed and walked out. 

'Abd al Rabmiin ibn 'Awf related: 

I spent a night with 'Umar on patrol in the city (Mad-hh). A 
light appeared to us in the window of a house with its door ajar, 
from which we heard loud voices and slurred speech. 'Umar said 
to me: 'This is the house of Rabi'ah ibn Umayyah ibn Khalf, 
and right now they're in there drinking. What do you think?' I 
replied: 'I think we am doing what Allah has prohibited us from 
doing. Allah said not to spy, and we are spying.' So 'Umar 
turned away and left them alone. 

Clearly, the privacy of the individual and all other types of privacy 
must be tespected and preserved. This is true unless something occurs 
that requires otherwise. 

The meaning of "suspicion" in the above verse is "accusation." The 
famed authority on legal interptetations of the Qur'an, a1 Qurtubi, said 
that what was being prohibited in the veme is an accusation that has no 
basis in fact, such as accusing someone of adultery or drinking wine in 
the absence of any supporting evidence. He wrote: 

And the proof that the word "suspicion" in this verse means "ac- 
cusation" is that Allah then said: 'And spy not on one another.' 
This is because one might be tempted to make an accusation and 
then seek confirmation of one's suspicion via spying, inquiry, 
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surveillance, eavesdropping, and so on. Thus the Prophet prohib- 
ited spying. If you wish, you may say that what distinguishes the 
kind of suspicion that must be avoided from all other kinds of 
suspicion is that the kind of suspicion for which no proper proof 
or apparent reason is known must be avoided as &ram. So if the 
suspect is well-known for goodness and respected for apparent 
honesty, then to suspect him/her of corruption or fraud, for no 
good reason, is haram. The case is different, however, in relation 
to one who has achieved notoriety for dubious dealings and un- 
abashed iniquity. Thus there are two kinds of suspicion: that 
which is brought on and then strengthened by p m f  that can form 
the basis for a ruling and, secondly, that which occus for no 
apparent reason and which, when weighed against its opposite, 
will be equal. This second type of suspicion is the same as doubt, 
and no ruling based on it may be given. This is the kind of suspi- 
cion that is prohibited in the veme. 

This indicates that an individual may not be subjected to a search of 
his/her person or home, surveillance, the recording of conversations over 
the phone or elsewhere, the invasion of privacy in any manner, or the 
disclosing of any confidences merely on the basis of a dubious suspicion 
that he/she may have committed a punishable crime. This is because un- 
founded suspicion is the worst possible kind of suspicion, and the one 
who holds such a suspicion is a wrongdoer. It adds nothing to the truth, 
and nothing may be built upon it unless there is information to indicate 
it, grounds to confirm it, and evidence to prove it. 

It should be noted here that Qur’anic commentators and authorities 
on the legal interpretation of the Qur’an have all followed the legal schol- 
ars in allowing arre-st and pnxautionary detention. Indeed, they made a 
distinction between those whose apparent lifestyles indicate that they ate 
honest and good and those whose apparent lifestyles indicate that they are 
dishonest and unteliable. Thus, they considered the prohibition to apply 
only to spying on honest and decent people. In relation to others, howev- 
er, these scholars felt that spying on them is lawful. 

The Qur’an’s and Sunnah’s prohibition of spying is put forth in gen- 
eral-not specific-terms. One’s previous m r d  of having t r a n s g d  
or being accused is not sufficient to violate the sactedness of his/her per- 
son or privacy in the absence of hard supporting evidence. This view was 
upheld by ‘Umar when he refmined from spying on Abii Mihjan a1 
Thaqafi and Rabi‘ah ibn Umayyah, for both were well-known for their 
love of strong drink. The same was true when Ibn Mas’iid did not spy on 
a1 Walid ibn ‘Uqbah, although he was notorious for his drinking habits. 
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Based on these principles, the Shari'ah does not allow the searching 
of a pemn or of one's home, the surveillance of personal convemtions, 
the censorship of pemnal mail, and the violation of one's private life 
unless there is legally valid evidence to show his/her involvement in a 
crime. Such evidence must be considered by the authority responsible for 
carrying out the Shari'ah's rulings. This authority, obviously, must also 
be able to interpret correctly the Shari'ah's teachings and higher putposes, 
realize that these rights are guaranteed by the wan and the Sunnah, and 
that any attempt to alter or particularize them will be considered a viola- 
tion of what those two sources have established. Therefore, the above 
actions are permitted only if they can help determine the circumstances 
of a crime, protect society by ensuring that criminals do not go unpun- 
ished for their crimes, and eflsure that the innocent ate not punished for 
the crimes of othes. 

In short, the investigating authority may not go beyond what is abso- 
lutely necessary. Moreover, those in authority should always maintain 
proper Islamic behavior. For instance, if the pemn in authority is male, 
he should not conduct a body search 0f.a woman, or enter a house where 
women are present. In addition, pemnal property that has no relation to 
the alleged crime s h o d  not be destroyed or confiscated. 

Questioning the Accused The investigator may question the accused on 
any topic that will help to reveal the truth and may confront the accused 
with the accwtion.The accused, however, does not have to answer those 
questians, as will be seen in the sequel to this atticle, which will appear 
in a future issue of the journal. 




