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Abstract

When studying textuality in the codification' of Islamic legal max-
ims (qawa ‘id fighiyah), it is worth researching how intertextuality
and hypertextuality can be used as linguistic mechanisms to help
understand Qur’anic texts and how such texts cohere to form legal
maxims in Islamic criminal law. An in-depth study of medieval
Qur’anic exegetes reveals the length to which Muslim scholars have
gone to link texts to extract contextual meanings from the Qur’an
and, perhaps, to codify Islamic legal maxims. Two such approaches
are intertextuality and hypertextuality.

This article examines how the linguistic mechanisms defined herein
complement juristic methodology in codifying Islamic legal max-
ims from Qur’anic exegesis. It explores several relevant exegeses,
illustrates that maxims codified through intertextuality and hyper-
textuality are more far-reaching than those codified through textu-
ality alone, and emphasizes these legal maxims’ application to
aspects of criminal law. I conclude that were it not for juristic
methodologies, many objectives of Islamic law would have been
misconstrued in the process of identifying the texts’ meanings.

Lugman Zakariyah is assistant professor at the department of Figh and Usul al-Figh, Interna-
tional Islamic University Malaysia. He holds an L.L.B (Shariah) from the Islamic University
of Medina; an MA Masters (Islamic studies) from Lagos State University, Nigeria; and a PhD
(Islamic studies) from the University of Wales, Lampeter. UK. He was an ILSP Fellow of Har-
vard Law (2012-13) and a visiting scholar of Ripon College, Cuddesdon, Oxford (2012). He
has published in AJISS, Arab Law Quarterly, Journal of Muslim Minority Affairs, and other
academic journals. He can be contacted at luqzak@iium.edu.my.



Zakariyah: Beyond Textuality in Islamic Legal Exegesis 51

Introduction

Recent scholarship from both Muslim and non-Muslim writers has called for
moving beyond textuality? when interpreting the Qur’an® in order to relate the
historiology of revelation to the present so that it can answer contemporary
questions. Hassan Hanafi recounts the trends in Qur’anic exegeses throughout
Islamic history, pointing out that classical approaches were shaped by histor-
ical events.* In his enumeration of the advantages of classical interpretations,
he points out that the classical Muslim scholars’ methodology not only fur-
thered understanding of the revelation’s historical, linguistic, and social cir-
cumstances, but also informed readers about “the objective setting of the
text.”> Apart from ascribing rigidity and strict adherence to literal interpreta-
tions and rejecting tafsir bi al-ra’y (rational interpretation) in the early period
of Tslam,® we still found some interpretations in al-Tabari’s (d. 923) work that
imply rational interpretations.” Indeed, reference to the accession of revelation
in Qur’anic interpretation constitutes relevance of contextual consideration
when interpreting the Qu’an.® However, Hanafi laments the classical method’s
shortcoming, especially in the “longitudinal interpretation”: It does not con-
nect a whole theme in a concentrated manner that refers to other fragments of
the theme found in other passages.” Thus there is a need for a “thematic ap-
proach.” One of his suggestions to realize this goal is to use intertextuality
(“read in conjunction and understood together”!%) and hypertextuality (“com-
parison between the ideal and the real” of the text!"), both of which resonate
with asbab al-nuziil (occasions of revelation).

Interpreting the Qur’an through the lens of intertextuality and hypertex-
tuality is very important, for their use will pave the way for the necessary flex-
ibility and dynamism in applying Islamic law and depart from the rigidity that
mere “textuality” may impose.'? Classical exegetes realized this fact by as-
senting to the principle of contextuality; any attempt to depart from this
method is tantamount to rigidity.'* The adoption of tafsir bi al-ra’’y, pioneered
by Muhmud ibn Umar al-Zamakhshari (d. 1075), is considered to have the
style of contextualization.'* Abdullah Saced’s recent Interpreting the Qur ’an
alludes to early Muslim works that attempted to implement the contextual ap-
proaches.! One way to do this is to consider the asbab al-nuzil al-Qur’an,
which links the revealed verse(s) to a particular reason. That reason then in-
dicates the restriction of the ruling established therein.

This approach is also found in some of the exegetical works on legal trends
in classical scholarship, such as al-Qurtubi’s (d. 1273) Al-Jami‘ li Ahkam al-
Qur’an (Encyclopedia of the Qur’an’s Legal Rulings) and Ibn al-Arabi’s (d.
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1148) Ahkam al-Qur an (The Qur 'an s Legal Rulings). However, the legal ex-
pressions mentioned therein were rendered in variations and unsystematic cod-
ification, which prompts Wansbrough to suggest that the “extrapolation of law
from revelation was, in the Muslim community as in others organized on sim-
ilar theoretic principles, a torturous and interminable process.”'® Although sys-
tematic codification might not be visible and standardized in classical Muslim
works, they do contain trends on the essence of codification. Later exegetical
writings, such as that of al-Shinqiti (d. 1974), contain many renditions of legal
maxims in the author’s locutions. Here, it is enough to state just one: A/- ‘ibrah
bi umiam al-lafz la bi khusiis al-sabab (Effect is given to the generality of the
expression, not to the specific occasion behind the revelation).!”

Islamic Legal Maxims

Legal maxims, as one of the sciences of Islamic legal theory, emerged during
the late eleventh century as an independent subject'® with its own “legal rules,
coined in concise statements that encompass general rulings in case that falls
under their subject.”" Kamali further notes that such maxims are coined to
depict a “general picture of the nature, goals and objectives of the Shari‘ah.”?
Other maxims are subsumed under five basic legal maxims.?! Many other
maxims may appear to be a scholar’s statement or the opinion of a particular
school of thought. These are considered a dabit (a rule that controls an opinion
concerning a particular subject).

Legal maxims are generally codified through an extensive reading of
those texts focused on the law’s general objectives (magqdasid al-Shari‘ah). As
will be elaborated below, they attain legality from the texts” wordings. In some
cases, they could be a replication of scriptural texts with or without changes,
as with the maxim [a darar wa-1a dirar (no injury or harm shall be inflicted
or reciprocated).?

According to Muhammad ibn Abdullah al-Sawwat, a contemporary
scholar who has written on Islamic legal maxims, al-qawa ‘id al-fightyah can
be established through six sources: namely, nass (the Qur’anic text and
prophetic Sunnah), ijma ‘ (consensus), statements by the Companions, the Fol-
lowers, and the mujtahidiin (experts in law), and the extrapolation of the branch
of legal issues that have the same legal consequences.” Maxims derived from
each of these sources are not on the same footing; however, some are very
strong and apply more widely to many fields of Islamic jurisprudence. A maxim
derived from the Qur’an and authentic Hadith is assumed to be more relevant,
stronger, and more authoritative than others.?* However, most maxims derived
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directly from the Qur’an and quoted in the prophetic Hadith are restricted to
particular issues and specific matters because they emerged from the circum-
stances within which the text was formulated.”® One example is the hadith nar-
rated by A’isha that a man bought and used a male slave, but then tried to return
him [to the original owner] after discovering a defect in him. The original owner
said: “O Messenger of God. He has used my slave.” The Messenger of God
replied: “Al-kharaj bi al-daman.”* This hadith, although it stands as legal
maxim, is only applicable to matters of liability in the Islamic law of contract.
Nevertheless, the momentousness of deriving legal maxims from scrip-
tural texts cannot be overstated. Ibn al-Qayyim (d. 1350) reflects on this:

If the followers of the various schools of Islamic law have the ability to reg-
ulate the opinions of their legal school by using some general sayings that
encompass what is lawful and what is not, in spite of their lack of eloquence
compared to those of God and His messenger, then God and His messenger
are more capable of achieving that. This is because the Prophet pronounces
a comprehensive statement that is considered as a general principle and a
universal proposition that encompasses endless detail.”’

Maxims derived from ijmd “ and the mujtahidiin are also considered a cat-
egory upon which jurists may base their judgments. Many maxims emerged
from the latter® due to their thorough investigation of the sources of Islamic
jurisprudence. The expressions that form Islamic maxims could have stemmed
from a Companion, a Follower, or later jurists. One of the most famous max-
ims abridged from leading Islamic scholarly expressions is /a@ yunsab ila sakit
gawlun (no opinion is imputed to someone who keeps silent).”” This maxim
was formulated from an expression by Imam al-Shafi‘i (d. 820).3

Deriving a legal maxim directly from one source may be considered an
instance of sheer textuality that ignores other factors that may affect the maxim
by incorporating the spirit of the law.*! But examining other texts and the con-
texts for establishing legal maxims will place the maxim in a stronger, more
credible position when applied, as will be shown below via intertextuality and
hypertextuality. These linguistic mechanisms are deemed suitable because they
incorporate other textual elements, mobilize the legal schools’ different ap-
proaches and methods, and accommodate dynamism in Islamic law.

Intertextuality and Codifying Legal Maxims

Exploring intertextuality in Qur’anic exegesis has acquired more importance
because of the many challenges facing contemporary Muslims. Muslim schol-
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ars are obliged to find and advocate solutions through their attempted deduc-
tions of the Lawgiver’s objectives by reading fragmented revealed texts to es-
tablish the most likely intention. Modern Qur’anic exegetes have adopted this
approach.’? Intertextuality requires that they reach a sensible derived legal
maxim via Qur’anic interpretation. Syed Anwer Ali connects these efforts to
the science of the Qur’an (‘uliim al-Qur’an), which leads to the principles of
deduction: ‘ibarat al-nass (the text’s explicit meaning), isharat al-nass (the
text’s alluded meaning), dalalat al-nass (the text’s implied meaning), and
iqtida’ al-nass (the text’s required meaning).*

The term intertextuality gained resounding success when Julia Kristeva,
one of the most famous structuralists/post-structuralists,* first used it in the
late 1960s. Many different approaches to and applications of the term have
developed since then,* among them as a way of denoting imitation, plagia-
rism, and illusion, while in some modern usages it is perceived as the texts’
connectivity to form a meaningful and healthy exegesis.*® According to
Genette, it is the “relation of co-presence of two or more texts.”*’ Several in-
correct interpretations have been drived from this basic definition, for some
writers construe it as one author’s borrowing parts of other’s works to form
his/her own.*® This dimension reflects Kriseva’s characterization of intertex-
uality that “any text is construed as a mosaic of quotations, any text is the ab-
sorption and transformation of another.”’

Apart from its negative connotation, intertextuality has been used to indi-
cate the importance of using of other texts, whether earlier or contemporary, to
interpret the text being studied. Gail Ramsay’s article refers to such a notion.*
According to some modern writers on textual interpretation, Basil Hatim and
Jeremy Munday affirm that “intertextuality ensures that texts or parts of texts
link up in meaningful ways with other texts.”*! By and large, drawing from the
earliest definitions formulated by modern linguists, intertextuality in this study
implies a way of considering other texts or parts thereof related to the text in
question to form a general ruling, as well as to avoid those inaccurate interpre-
tations that may result if other texts are ignored.* The product of this intertex-
tual exercise will give the extraction of legal maxims a grounded textual
connectivity. This study will apply such maxims to Islamic criminal law.

Muslim exegetes and modern writers on Qur’anic sciences have delved
briefly into the importance of intertextuality in Qur’anic interpretation. Abdel
Haleem refers to this tool as an internal relationship that translates in classical
Islamic authorship as al-Qur’an yufassir ba ‘duhu ba ‘dan (different parts of
the Qur’an are self-explanatory)*® or tafsir al-Qur’an bi al-Qur’an (exegesis
of the Qur’an by the Qur’an). In his words, Ibn Taymiyyah* (d. 1328) consid-
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ered its use to be the most correct method (asahh al-turug) for exegesis® be-
cause “what is given in a general way in one place is explained in detail in an-
other place. What is given briefly in one place is expanded in another.”*

A particularly important work is al-Shinqiti (d. 1974) Adwa’ al-Bayan fi
Idah al-Qur’an bi al-Qur an (Lights of Elucidation in Explaining the Qur'an
by the Qur’an). Here, he uses intertextuality to a large extent with great lin-
guistic acumen to show how the Qur’an or other texts can be better used to ex-
plain, interpret, and understand the Qur’an’s profound and hidden meanings.*’

Intertextuality and Codifying Maxims Related
to Criminal Law

Islamic legal maxims can be categorized in various ways. The first category
includes the five basic agreed-upon legal maxims that are either constructed
via intertextuality or hypertextuality.*® However, several of them may have
both mechanisms embedded in their construction, depending on how exten-
sively they have been applied.

The first maxim, al-umitr bi magasidiha (matters are considered accord-
ing to [the actor’s] intentions),* is said to have been coined through intertex-
tualizing the textual evidence located in the Qur’an and the prophetic Hadith.
Its significance in Islamic law lies in its incorporation of intertextuality. If only
the text of a single hadith been used, this maxim’s application might have ap-
peared far-fetched and therefore remained unactualized. Intertextualizing var-
ious Qur’anic and Hadith texts to formulate it strengthens the argument for
its wider application.

Before its establishment, jurists cited numerous textual references to justify
its legal validity.*® The most recurrent citation, among others, is the hadith re-
ported by many traditionalists, including al-Bukhari and Muslim, that the
Prophet is reported to have said: Innama al-a ‘mal bi al-niyyat (Actions are to
be judged according to intentions).’! In addition, many verses and hadiths em-
phasize sincerity in all endeavors, although most of them refer to rewards for
these acts in the hereafter.>? This by no means suggests that the primary hadith
is not useful for determining the punishment for a criminal act if the action cor-
roborates with intention. On the contrary, it has implications for any action,
whether devotional, social, political, or commercial.* For many interpreters,
the hadith al-niyyat (the tradition on intentions) cannot be discarded, as it is
said to contain one-third of all Islamic knowledge.>*

From the above-mentioned maxim, the actus reus and mens rea in Islamic
criminal law are debated, and exactly what constitutes criminal intent in gisdas
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(retaliation) and hudiid (predetermined punishments) crimes is disputed.* For
instance, if someone steals from the public domain, there must first be an in-
quiry into his/her intentions before this action can be considered a criminal
offence. His/her intention may have been to either save or steal the owner’s
property. Thus one can say that he/she acted as a trustee or assume that he/she
committed theft.>® The contentions that arise in determining gasd al-jina’
(criminal intent) is featured in this maxim’s application. Without going into
further detail, suffice it to say that the interpretation of the prophetic tradition
that al-gawad bi al-sayf (the death penalty should be by sword)*” has a major
bearing and plays a vital role in the disagreement.

The second basic legal maxim, al-yaqin la yaziil bi al-shakk (certainty can-
not be repelled by doubt), concerns certainty and doubt in Islamic law.*® This
maxim was also formed by the intertextualization of both Qur’anic and hadith
texts to form a unique and consistent ruling in any litigation.* Its essence is
visualized in the extent of the maxim’s applications. Were texts treated in iso-
lation, without simultaneously examining their contexts and legal tenets, many
similar issues might be treated disparately and inconsistently. This maxim is
used to determine criminal accusation and to establish commercial claims,
among other uses. In a nutshell, it functions as a system of checks and balances
in civil and criminal justice.

Jurists established this maxim by juxtaposing texts that invoke the impor-
tance of presumed continuity and innocence in the face of a criminal charge.
The maxim is rooted in Q. 10:36, wa ma yattabi ‘u aktharuhum illd al-zanna
inna al-zanna la yughni min al-haqqi shay ‘an (and most of them follow nothing
but conjecture, certainly conjecture can be of no avail against the truth...) and
the prophetic hadith: “It is reported that Abdullah ibn Yazid al-Ansari asked
God’s Messenger about a person whom he thought had passed wind during
prayer (salat). God’s Messenger replied: ‘He should not leave his salat unless
he hears sound or smells something.””® Al-Nawawi (d. 1277) remarked that
this hadith serves as one of Islam’s pillars and is an important jurisprudential
maxim, for it indicates two points: that things remain in their original status
until established otherwise and that there is no case for accidental doubt.®!

The jurists’ marked intertextualization effort to form this legal maxim is
evident in its application to incorporate shubha (doubt) in all facets of Islamic
law. This term leads to the codification of another legal maxim: al-hudiid tudra’
bi al-shubuhat (punishment [udiid] should be avoided in case of doubt).®* In-
tisar Rabb has exhaustively articulated this maxim’s concept and content.®

Going by the legal schools’ general hold on its validity, and despite the
fact that individual positions on this maxim differ, a great deal of textual evi-
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dence illustrates how Audiid punishment were avoided in such cases. An ex-
ample of this is when the Prophet, upon hearing Ma‘iz’s confession, replied,
“Maybe you kissed her” and “Maybe you touched her.”** All of the Prophet’s
interpretations in this regard are a way to eliminate doubt and allow Ma‘iz to
retract his words, thereby casting doubt on his confessed “crime” and, by ex-
tension, to suspend his conviction.

As opposed to the approach used in the case of Mai‘iz, the Prophet never
cast such doubt in cases related to the rights of humans (hugitg adamiyah).
This indicates that caution should be taken in the execution of sudiid.% Caliph
Umar is reported to have said: “For me to commit an error in averting the
punishment of Judiid is preferable than to execute it in the face of shubuhat.”*
Thus this maxim has important implications when it comes to applying such
punishments. These implications can be considered a system of leniency in
the absence of clear proof and the extent to which Islamic law protects human
rights.

The third maxim, al-mashaqqa tajlib al-taysir (hardship begets ease)®’ is
considered to have been derived from all texts related to removing hardship
(raf” al-haraj).%® Texts related to the many verses and prophetic Hadith on this
issue have had a bearing on and are visible in this maxim’s birth. Ibn ‘Ashur
(d. 1973) considers it one of the principles that embodies the magasid al-
Shari‘ah.® Scholars of both Qur’anic exegesis and jurisprudence locate its
roots in many Qur’anic texts and prophetic hadiths that enjoin ease and le-
niency in cases that lead to difficulty: yuridu Allah bikum al-yusra wa layuridu
bikum al- ‘usra (God intends for you ease, and He does not want to make
things difficult for you ([Q. 2:185]); huwa ijtabakum wa md ja ‘ala ‘alaykum
[t al-din min harajin (and He has not laid upon you in religion any hardship
[Q. 22:78)); and yuridu Allah an yukhaffifa ‘ankum wa khuliga al-insan
da ‘ifan (God wishes to lighten [the burden] for you; and mankind was created
weak [Q. 4:28]). Many other verses offer a way out of any difficulty.”

Although they vary in context, their implications are identical: to ease dif-
ficulty and hardship and make people’s legal ability commensurate with their
legal responsibility. Thus, their similarity lies in the fact that Islam’s legal ob-
ligations do not surpass human capacity.” The Prophet is reported to have said:
“Religion is very easy, and whoever overburdens himself/herself in his/her re-
ligion will not be able to continue in that way.””

This legal maxim has produced many submaxims that revolve around re-
moving hardship. Al-dariirat tubihu al-mahzirat (Necessities make unlawful
things lawful)” is just one of the many fascinating maxims derived by this
method. The marked effort of its codification stems from the fact that no single
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text justifies the legality of breaching rulings or breaking laws. However, if
many texts are drawn up either intra- or intertextually, reoccurring and thus
core legal tenets can be noticed and better understood. Hence, legal maxims
can be derived with reasonable assurance of their validity.

The implication of the maxim of facility and its related texts is promi-
nently featured in criminal justice, for although some crimes (e.g., adultery,
intentional homicide, and theft) are absolutely inexcusable, one is permitted
to drink alcohol in extreme situations or to steal food to ward off starvation.”
Nevertheless, if a fundamental rule is broken out of necessity and an individ-
ual’s rights are involved, compensation is recommended. This is because, ac-
cording to the maxim al-idrar la yubtil haqq al-ghayr (necessity does not
invalidate the right of others),” as opposed to the right of God which, if vio-
lated as a result of mashagqa, attracts no penalty because it is based on for-
giveness and therefore pardonable. One example occurred when Umar, during
a famine in Madinah, suspended a sadd punishment for theft. He neither le-
galized nor “fiscalized” the crime, but rather waived or reduced its penalty
depending on the perpetrator’s circumstances.”

In some ways the fourth maxim, al-darar yuzal (harm must be removed),”
has an identical relation with the maxim of facility. However, its essence goes
beyond that scope. Some scholars refer to this maxim as evidence of the
prophetic tradition of /@ darar wa la dirar (no injury or harm shall be inflicted
or reciprocated).”® Muhammad al-Burnu holds that the hadith overrides the
coined maxim because the prophetic tradition is more comprehensive, more
encompassing, and contains a blessing in contrast to the cited maxim.”
Whether that is true or not, the bone of contention in this article is that both
the hadith and the coined maxim eliminate harm, whether resulting in aggres-
sion or retaliation. Ahmad al-Zarqa considers the hadith a maxim in its own
right and distinguishes between the two: “The maxim stated by the tradition
of the Prophet stands as a prohibition of inflicting darar and the other one in-
dicates that if darar occurs for one reason or another, it should be removed.”®
The application of intertextuality in the maxim stems from the extraction of
other textual evidence from both the Qur’an and Hadith.®!

Taking the hadith /a darar wa la dirar,® regardless of how one interprets
it, as legal justification for the maxim, shows that Islam prohibits inflicting
harm on another person unjustly and beyond what is legally approved.®* Pre-
venting harm is a fundamental principle that is generally agreed upon and
widely applied in Islamic jurisprudence. Q. 4:5 prohibits giving property to
infants who cannot manage their affairs to avoid causing them harm in the fu-
ture, as the property might be destroyed before the child reaches puberty.
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Furthermore, on many occasions God warns against harming anyone
without justification: “after payment of legacies and debts, so that no loss
[harm] is caused [to any one] ... but do not take them back to injure [harm]
them” (Q. 4:12) and “no mother shall be treated unfairly [caused harm] on
account of her child, nor father on account of his child” (Q. 2:233). It is re-
ported that a landowner once complained to the Prophet about a man who had
planted a tree on his land and thereby harmed him. The Prophet asked the man
either to pay compensation or to give the plant to the landowner as a gift. The
man refused both options, and so the Prophet asked landowner to destroy the
plant, saying to the planter: “You are harming someone.”®*

The maxim al- ‘ada muhakkima (custom is authoritative)® is inferred from
both Qur’anic verses and prophetic traditions. This shows the scholars’ use
of intertextuality when they established it. Had its source been restricted to a
single verse, it could not have been applied to other related issues in which
custom is considered an enactment of the rule. Business transactions, as well
as family and criminal law, are formed on the basis of existing customs in a
particular societal norm. A husband is obliged to pay the customary dowry to
his wife, even though it could have a different value in another place. In crim-
inal law, custom determines the legal requirements of what constitutes theft,
for instance, the amount of property stolen and the fortification of the place
where the it is kept must “be considered before an accused can be arraigned.”*
In commerecial transactions, Article 45 of the Majallah states that “a matter
established by custom is like a matter established by legal texts.®” Thus, a con-
tract concluded by local currencies must be used in settling the dispute be-
tween the contractual parties.

In addition to the five legal maxims explained here, many others can be
intertextually codified for Islamic criminal law. Al-Suyuti (d. 1505) indicated
one such legal maxim that emanates from Q. 7:157:

“Those who follow the Messenger, the unlettered Prophet, whom they find

described in what they have of the Torah [7awrah] and Gospel [Injil], who

enjoins upon them what is right [ma 7if] and forbids them what is wrong

[munkar] and makes lawful for them the good things [fayyibat] and prohibits
for them the evil [khaba’ith].”

The generality of khaba ith is thought to have included all sorts of harmful
consumptions. The legal maxim is coded as inna kulla tayyib mubah wa kull
khabith muharram (all lawful things are permissible and all unlawful things
are forbidden).®® This prohibition inevitably includes any harmful drug, al-
though the verse quoted to support this legal maxim cannot stand on its own.
However, it relates to other verses that prohibit consuming harmful substances
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or drugs that could lead to death, such as wa la tulqii bi aydikum ila al-tahluka
(do not throw [yourselves] with your [own] hands into destruction; Q. 2:195)
and wa la taqtulii anfusakum (and do not kill yourselves; Q. 4:29). In an effort
to intertextualize these verses to justify the maxim, al-Suyuti remarks: “Wa
ta‘ati al-mukhaddirat yukhalif muqtada al-amr fi hatayn al-a@yatayn, li anna
al-mukhaddirat tuw’addr ila al-halak wa ila qatl al-nafs kama athbata dhalik
al-tibb” (Consuming [dangerous] drugs opposes the virtues of the two verses,
because drugs lead to perdition and the ruin of life, as medically proven).¥

In addition to these verses, prophetic narrations indicate the prohibition
of consuming harmful edible or drinkable items. Muslim reports from Abdul-
lah ibn Umar that the Prophet said “kull muskir khamr wa kull khamr haram”
(all intoxicants are alcohol, and all alcohol is forbidden).”” Ibn Hajar remarks
that one can infer from this hadith’s unrestricted perlocutionary act an exten-
sion of this prohibition to all sorts of intoxicants even if they are not drinkable
(sharab), such as include cannabis (hashish) and the like.”!

Another legal maxim worth noting with regard to intertextuality in the
Qur’anic discourse on criminal liability is /@ jarima wa la ‘ugitba illa bi al-
nass (no crime and no punishment without textual evidence).”> Muslim ex-
egetes and jurists have justified this maxim by referring to many pieces of
textual evidence, including “and We never punish until We have sent a mes-
senger” (Q. 17:15). Al-Qurtubi (d. 1273) considers this verse evidence for due
process in criminal law.”

Al-Shinqiti explains that due process applies to punishments awarded both
in this life and the Hereafter.”* Thus, in criminal law one is exonerated if no
explicit rule prohibits the specific act. In other words, Muslim jurists and ex-
egetes have reached a unanimous agreement that worldly punishments should
be inflicted only on those who have intentionally committed a crime.”

Intertextually, such verses as rusulan mubashshirina wa mundhirina li-
alla yakiina li al-nasi ‘ald Allah hujjatun ba ‘da al-rusul ([ We sent] messengers
as bearers of good news as well as warning so that mankind will have no ar-
gument against God after the [coming of] messengers; Q. 4:165); wa law anna
ahlaknahum bi ‘adhabin min qablihi la galii rabbana lawla arsalta ilayna
rasiilan fa nattabi‘a ayatika min qabli an nadhilla wa nakhza (and if We had
destroyed them with a torment before this [sending a Messenger| they would
surely have said, “Our Lord! If only You had sent us a Messenger we should
certainly have followed Your verses [proof, evidence] before we were humil-
iated and disgraced”; Q. 20:134); and dhalika an lam yakun rabbuka muhlika
al-qura bi zulmin wa ahluhda ghdfilin (this is because your Lord would not de-
stroy the [populations of] towns for their wrongdoing while their people were
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unaware [of the forbiddance of the action]; Q 6:131)% prove this particular
maxim’s legal validity.”’

The essence of this connectedness lies in the facts that fair punishment
follows an established, clear law whereas an unjust punishment will result
from an unclear rule. Thus, the jurists and exegetes’ formulation of a maxim
inferred from various texts serves the law’s core objectives.

Hypertextuality and Extracting Legal Maxims

Beyond its terseness, a text may be used in congruence with other quality fea-
tures that necessarily broaden the text’s relevance. This leads us to examine
how hypertextuality affects the interpretation of a text for the purpose of cod-
ifying legal maxims. Hypertextuality is a post-modern theory that involves
the inter-connectedness of all literary works and their interpretations. Accord-
ing to Oblak, in general terms it is “a matter of inter-connection between dif-
ferent sets of text in a more or less coherent way.”® According to Burnet and
Marshall, it can be described as “the extension of an existing text into other
areas and other domains.” This description suggests that if a text must be
broadly applied, then other aspects must be taken into consideration to extend
the existing text’s meaning. In other words, from a post-structuralist perspec-
tive, a text has to be viewed not from its “authorial origin, but from ‘various
interconnections that are embedded in’ that text.”!®

The term was first coined by Ted H. Helson in the late 1960s.!%! The prefix
hyper is derived from the Greek and means “above,” “beyond,” or “outside.”
Thus, hypertext seeks to describe a text that has a network of links with texts
that are outside, beyond, and above itself. There is a cardinal difference between
Nelson’s hypertextuality and that of Genette, who considered hypertextuality
to be a transformation, be it imitation, parody, travesty, and so on.!”® Nelson’s
definition has to do with electronic devices while Genette’s focuses on printed
text.!”® Roland Barthes, considered “a pioneer and theoretician of hypertextu-
ality,”'™ viewed it as over-reading with a deeper perusal of an ancient text that
potentially yields fruitful meaning.!® Ganascia considers “indexation, every
note and every comment” as a “potential rudimentary hypertext.”'® This forms
the basis for my proposal of hypertextuality as a dynamic way of reading mean-
ing into the text rather than perceiving it as being static, which at this point in
time could lead to a psycho-fixation of social rupture.

Having said that, it will not be an intellectual digression to develop the
term beyond its original connotation. As Mary Orr observes, hypertext should
not be restricted to:
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... some huge electronic memory storage bin, or a non-canonical form to
replace elitist print forms of thinking culture and its works. Neither should
it be envisaged as serving some memorial function, to preserve or store
‘dead’ text, but leave it relatively inaccessible on the outer reaches or links.'”

In other words, it should be widened to include not only scientific-oriented
theory, but also all interpretation that involves ““post-Enlightenment knowledge
accumulation.”!%

From Orr’s dynamic assertion, I propose that hypertextuality, as a linguistic
mechanism, could be better used to develop positive and constructive ideas
aimed at better understanding textual evidence in Islamic law. This will pave
the way for the texts’ organic interpretation and enhance one’s ability to ex-
trapolate legal maxims from them. Conversely, this mechanism would not only
be used to study a text beyond its literal, lexical meaning, but also to take into
consideration the context in which a text operates, as wel as the circumstances
that brought it into being, when discussing the law’s overall objectives.

Al-Shatibi, as a point of reference in this regard, says:

The science of ma ‘ani [meaning ], and bayan [factual and figurative ex-
pression] by which the 7 jaz [inimitability] of the Qur’an is recognized, re-
volves around knowing the requirements of the situation during the
discourse from the point of view of the discourse itself, the discussant, the
discursee or all of them together; for the same statement can be understood
in different ways in relation to two different addressees or more. A question
with one and the same form can imply other meaning, such as agreement,
scolding, etc. Likewise an imperative can have meaning of permission, threat,
incapacity/impossibility.'"”

The idea of hypertexuality is not an innovation in Islamic legal theory, but
rather a novel style of capping numerous secondary sources for Islamic law in
aunified term. Of course, istihsan (juristic preference), al-masalih al-mursalah
(unrestricted interests), sadd al-dhara’i* (blocking evil means), and so on, could
well be termed hypertexual mechanisms in legal discourse with the notion of
interpreting the text beyond itself. The essence of hypertextuality in aiding the
codification of legal maxims lies in deconstructing the text and attempting to
decipher its coded meaning in order to provide a rational, rather than a literal,
meaning. This exercise essentially requires familiarity with the text’s language
and the social background underpinning its rubric meaning.

Stressing the essence of hypertextaulity in understanding the Qur’anic
message, Taufik Adnan Amal and Samsu Rizal Panggabean identify passages
in which historical phenomena dictate the meaning of words used.!'’ Thus
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they argue that “studying the historical context and background for specific
verses of the Qur’an becomes an indispensable tool for the understanding of
the Qur’an.”"! This does not preclude utilizing these historical events for con-
temporary ones, especially when they are identical, for one of the principles
of the science of the Qur’an states that al- ibrah bi humiim lafz la bi khusis
al-sabab."? Their view suggests that the principle/maxim can be arrived at if
the basic steps are taken into consideration, among them (1) “understanding
the Qur’an in its context,” which involves, inter alia, (2) “arriving at the prin-
ciple(s) or purpose(s) of the Qur’an with regard to the theme or term,” and
(3) projecting the understanding of the Qur’an in its context.”!!?

Hypertexuality in Extracting Legal Maxims Related
to Criminal Law

Hypertextuality in Islamic law resembles what Rosalind Ward Gwynne called
“rule-based reasoning.” In her Logic, Rhetoric, and Legal Reasoning in the
Qur’an, she considers rule-based reasoning one of the best ways to answer
questions related to applying a certain rule to a particular situation.'* From
this premise, one can question why verses revealed in fragments on certain
issues rather than as a whole. In other words, why injunctions on prohibitions
and commandments of certain things revealed in a gradual manner?

With regard to the maxim of intention, jurists have gone beyond texts in
the application of intention to action on the ground that it could not solve some
problems that emerge from mere intention due to disagreement on a particular
issue. This has led them to differ on whether the effect should be given to in-
tention and intended meaning or to words and forms. In response, they coined
a maxim al- ibrah fi al-‘uqud li al-maqasid wa al-ma‘ani la li al-alfazi wa
al-mabani (in contracts, effect is given to intentions and intended meaning
not to words and forms)!'> by taking the spirit of the law into account in regard
to the law governing commercial law. This maxim examines an expression’s
meaning to determine the intention of a locator. Using this extended mecha-
nism to formulate this maxim is necessary to determining right from wrong
in any litigation that involves human rights in contrast to God’s rights.

Here, hypertexuality is the in-depth consideration given not only to the
speaker’s inner intention, but also to the environment and circumstances in
which the expression is uttered. What a person utters before a court is assumed
to be his/her intention, since otherwise the illocutionary act of the utterance
will be valueless. In other words, the utterance made by a litigant while taking
an oath should mean what is outwardly said according to the understanding of
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the judge and the other litigants, whose rights depend upon the oath’s outward
meaning. The Prophet said: ““An oath must conform to the intention of the party
tendering it.”!!® As the right of the other party should be protected by law, and
because any means to obstruct justice should be prevented, the litigant is
obliged to utter an explicit statement that concurs with that statement’s agreed-
upon meaning, rather than an implicit one that hides the meaning and could
lead to confusion in rendering judgment.'”

Furthermore, Muslim jurists codified a maxim to the effect that not only
could necessity render unlawful things lawful, but also that what is deemed
as general or individual needs should be considered as necessity: 4/-hajah
tunazzal manzila al-dariirah ‘amma kana aw khassah (Need, whether of pub-
lic or private nature, is considered as necessity).!’® Certainly, need here em-
bodies a degree lesser than darirah (necessity), for Adjah means that a person
could face hardship if he/she does not commit what is unlawful, although
his/her life may not be in danger. Need could be seen as a complementary ac-
tion without which the obligatory may not be achieved. Jurists opine that needs
could be elevated to necessities if the actor would be in danger otherwise.!”?
For instance, taking out a mortgage may be seen as a need originally for those
Muslims living in the West, but from the text’s hypertextuality it could become
a necessity because living without a mortgage, whether conventional or oth-
erwise, might eventually cause hardship for Muslims and their families.!*

In addition, from an ontological perspective, people tend to be culturally
and customarily heterogenic. However, their most static nature is that custom-
ary norm must be upheld even if it is not practiced. The Shari‘ah would suffer
it it could not incorporate such a dynamic positive culture. But to what extent
can the authority of custom make decisions regarding new laws today? This
question forms the basis for the emergence of another legal maxim: La yunkar
taghayyur al-ahkam bi taghayyur al-azman (It is undeniable that rules change
as times change).!?!

Also, by contextualizing the texts that prohibit alcohol, hypertexuality es-
tablishes gradualism, a tenet of Islamic law. In other related verses and texts,
for example, gradualism is observed to be an incremental procedure that cor-
rects the existing norm in that particular age. Gradualism proves God’s flex-
iblity as regards changing concrete societal norms, a much-needed approach
itoday, especially when many Muslims live as minorities. Esack observes that
despite the Qur’an’s inner coherence, it “was never formulated as a connected
whole, but was revealed in response to the demands of concrete situations.”!??
This cognitive exegesis, which Amal and Panggabean call “the chronological
context of the Qur’an,” reveals the gradual approach in revelation.'”* a legal
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maxim can be extracted from the gradualism shown here: Al-tashri’i al-islamt
mabniyun ‘ala al-tadarruj (Islamic legislation is based on gradualism).

This implies that any corrective measure to establish justice and order
after a social breakdown has to be implemented or implanted gradually. For
example, fixed fudiid punishments cannot be applied before the people have
been given a periodic orientation and every measure to justify the necessity
of such punishments have been put in place. For example, Tarig Ramadan
opines that the death penalty should be suspended due to the lack of adequate
infrastructures in many Muslim countries.'?* This opinion is in tandem with
that of Umar’s suspension of the punishment for theft during a period of
famine because people were in dire need of food.!?

Conclusion

This study has explained how linguistic mechanisms can be used to develop
and deduce legal maxims from texts and their context. It states that inaccurate
verdicts may be pronounced when insufficient effort is paid to intertexualizing
and hypertextualizing texts related to the issues in question. It further asserts
that these two methods achieve the objectives of Islamic law when properly
used, because both of them consider many factors surrounding the texts and
incorporate the core spirit of the law’s overall objectives. However, while rec-
ognizing their importance, one should be cautious not to employ them exces-
sively so that misinterpretations of texts can be avoided. This study suggests
that hypertextuality, when applied, must conform to the sound interpretation
of the text to avoid misrepresentation of the Shari‘ah’s purpose.

Endnotes
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law’s codification per se, but rather to relate how the linguistic mechanisms men-
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