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Abstract 

From the backwaters of stagnation in democratization, the Arab
Spring countries carried the day and became trailblazers to be
replicated by activists all over the world. A couple of seasons after
the initial revolution/revolt, Egyptians had transformed their po-
litical system, written themselves a constitution, and apparently
destroyed the same constitution. While all sectors of society
played a role in shaping the revolution, the latter has also affected
society. Egypt’s 2012 constitution, one of the outcomes of the rev-
olution, captures a moment in the process and also reflects an at-
tempt to install an Islamist ideology in a constitutional democratic
form. The constitution’s attempt to negotiate between Shari‘ah
and democracy and its outline of a human rights regime make the
future of democracy and human rights ambiguous, as the Islamist
stance promulgated has yet to be tested in the real world of poli-
tics. As it stands today, the constitution is too ambiguous to allow
one to draw a clear picture of the future of constitutional practice.
What is clear, however, is that the revolution and subsequent con-
stitution have affected the Islamist discourse about democracy and
human rights. 

Introduction 
The Middle East’s experience of democracy has been much like a mirage in
the great Sahara. Studies of democratization have attempted to explain why
democracy in the Sahara has not been real and what factors in the respective
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countries account for the lag in democratization.1 It was amidst such skepti-
cism that what has come to be described as the “Arab Spring” was ignited,
taking many by surprise. Tunisia’s “Jasmine Revolution” and the wave it un-
leashed, rapidly changed the political landscape of the Middle East and North
Africa (MENA) region, and its effects spilled far beyond. Suddenly, the North
African revolutionaries became the standard bearers of the struggle for democ-
racy and inspired democratic anticipations all over Africa and the Middle East.
It is, however, too early to be overly optimistic about the eventual results of
these revolutions. The stalk of history bears witness to the fact that regression
from initial democratic gains is a real threat, even if there has been an overall
steady global increase in democratization.2

This region is unique in that it is currently permeated by different Islamic
and Islamist groups and movements that are seeking to take upon themselves
the duty not only of achieving democracy, but also of doing so in a unique
and unprecedented way. The uniqueness comes from their effort to reach an
Islamic understanding of anything social and political, including that of
human rights and democracy. This article studies how the mix between Is-
lamic theology and democratic aspirations has affected the nature of Egypt’s
new constitution, especially the regime of democracy and human rights, and
attempts to predict the future trajectory of democracy based on the constitu-
tional framework and emerging political dynamics within the Islamic groups
vying for political power. It should be underlined from the outset that the
analysis presented below is not meant to be generalizable to other situations
in the region, as each country offers different dynamics, including the dy-
namics of Islamist politics. 

Pre-Revolution Egypt 
In its long recorded history, Egypt has devised multiple forms of political rule,
all of which represented one or another form of dictatorial rule. The last link
in the chain of the republican-pharaonic system of rule began in 1952 when
the “Free Officers,” led by Gamal Abdel Nasser, took power promising to in-
troduce democracy in the place of the monarchy they overthrew.3 The first
post-revolution measure they took, however, was to ban all political parties
that had for some time competed for seats in the parliament.4 The next presi-
dential soldier, Anwar Sadat, also came with a hefty promise of democratiza-
tion that he did not honor.5 The last pharaoh (hopefully) also made promises
of “gradual democratization” that history showed he did not intend to keep
either.6 Rather than transitioning to a democracy, Hosni Mubarak was transi-
tioning a military dictatorship into an oligarchic and/or a gerontocratic one.7
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The Mubarak regime, like its predecessors, was known for brutally sup-
pressing both peaceful and violent resistance. Ruling under a forty-five year-
long state of emergency and with a notorious system of military courts, the
regime regularly met political opposition with detention, prosecution, and tor-
ture.8 Torture, rape, and “virginity tests” were so rampant that they were used
against anyone who landed in government custody, including for civil dis-
putes.9 Torture and other forms of inhuman and degrading treatment were es-
pecially serious against political prisoners.10 The regime was generally
effective in paralyzing political parties with the support of an extensive secu-
rity and administrative apparatus.11 Although political parties faced tight con-
trol and marginalization from politics, opposition parties were also generally
internally undemocratic and displayed an oligarchic and gerontocratic bent.12

A combination of these factors led to a shift of political opposition from po-
litical to civil society.13

Although the history of civil society organizations goes back to Ottoman-
ruled Egypt, their role in fighting for democratization or liberalization only
goes as far back as the British colonial period, when an elite class of mostly
educated Egyptians began to form civil society and political organizations
working for the end of colonialism.14 After colonialism ended, trade unions,
cooperatives, chambers of commerce, professional associations (professional
syndicates), and feminist organizations played a notable role in pushing for
reform and liberalization under the Farouk regime.15 Before it took power,
even Nasser’s Free Officers was an association of nationalist soldiers.16 His
regime seriously curtailed the growth of civil society organizations by, so to
say, “nationalizing” all aspects of life, including most civil society organiza-
tions.17 Civil society remained in the margins until Mubarak, when civil soci-
ety organizations reemerged and a new breed of organization was established:
non-governmental organizations (NGOs).18

The Tahrir Movement and the Role of
Civil Society Groups 
Civil society played an indispensable role in resisting authoritarianism and
bringing about the country’s first transitional elections despite facing immense
state violence.19 Before the 2011 revolution was within reach, an array of
judges’ associations, judges’ clubs, and lawyers’ syndicates around the country
posed a serious threat to the Mubarak regime’s legitimacy by questioning its
pretense of being based on popular representation and the rule of law.20 At the
same time, numerous human rights NGOs were engaging in various forms of
activism, such as publicizing government abuses.21
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One of the more crucial and effective moves taken by civil society was
establishing the Egyptian Movement for Change (also known as the “Kefaya”
or “Enough” movement), a loose umbrella of activist organizations from all
spectra of Egyptian society: Nasserites, Islamists, liberals and leftists, and
other independent activists.22 Between this event and the January 25 revolution
(2004-11), the protest movement gained experience in peaceful resistance
methods by participating in a number of highly visible campaigns in addition
to reaching out to East European activists for training and advice.23 This ac-
tivism, grassroots organizing, and collective effort over several decades led
to the final push to oust the last pharaoh. Following Mubarak’s ouster, how-
ever, this unity and common sense of purpose was – and remains – nowhere
to be seen. Out of the groups with distinct interests, we now turn our attention
to the Islamic groups to see how they affected the revolution. For this purpose
we categorize Islamic groups along three conceptual lines: the mainstream
religious establishment, the Salafis, and the Muslim Brotherhood (hereinafter
“Brotherhood”).24

The role of the mainstream religious establishment, namely, the intercon-
nected al-Azhar establishment and various Sufi orders, is not very clear. Ex-
cept for the sporadic protests by al-Azhar students and scholars, Cairo spent
a lot of political capital in controlling the institution and appointing its lead-
ers.25 During the revolution many members of the al-Azhar establishment
joined the Tahrir protests, while at the same time its mufti made declarations
discouraging demonstrations and informing demonstrators that Islam prohibits
revolt against a Muslim ruler.26

The regime did not leave anything to chance with the Sufi orders either.
For example, it incorporated Sufi orders when coordinating public holidays
and, in a bid to control them, appointed a ruling party member as the leader
of Supreme Council of Sufi Orders. In the end, not only did the leaders of
some Sufi orders leave the council to form a competing organization, the Front
for Sufi Reform, but they also joined the Tahrir protests.27

Salafi views were not monolithic with regard to political engagement and
violence in relation to Mubarak’s regime. Bernard Haykel and Quintan Wik-
torowicz distinguish among the Salafi Jihadis who eschew violent destruction
of the contemporary international and domestic political system, the Politico
Salafis (“Haraki” or “Sururi”) who focus on teaching/proselytization for grad-
ual Islamization rather than violence, and the Purists (“Scholastic Salafis”)
who focus on theological and ritualistic puritanism while prohibiting political
activism and violence in countries led by one who fulfills their definition of a
Muslim.28 The violent history of the Jihadi Salafis in Egypt, especially during
the 1990s, led the government to brutally crack down on this trend.29 At the
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same time, the regime supported and fostered the Purist trends since they
posed no threat to it and could be used to minimize the influence of politically
active Islamist groups. The Scholastic-oriented Salafis, for their part, worked
against the Tahrir movement by portraying it as a rebellion against a Muslim
ruler and made public statements, including on regime-controlled media,
condemning the protestors, who apparently would not go to heaven if they
died in the process.30 After the revolution’s success, the Politico-oriented view
took center stage and, while there are internal differences, the vast majority
are now active in politics either in the electoral process or through direct
action.31

Despite its similarities with the Salafi groups as an Islamist and modernist
movement, the Brotherhood is distinguished from them because it does not
follow a puritan-textualist approach to religion; rejects political violence in-
cluding terrorism; tolerates sectarian, religious, and political diversity; accepts
democracy, constitutionalism, separation of powers, and the rule of law; and,
specifically, rejects theocracy.32 More importantly, the Brotherhood is an all-
rounded organization best described by its founder as a “Salafiyya message,
a Sunni way, a Sufi truth, a political organization, an athletic group, a cultural-
education union, an economic company, and a social idea.”33

The Brotherhood managed to be a formidable political movement for
more than eight decades and a very important opposition political movement
during the last three or four decades.34 Despite the systematic electoral rigging
by Mubarak’s National Democratic Party, it was able to win 58 seats in 1984
in an alliance with the Wafd Party and 56 seats in 1987 in an alliance with the
Labor Party (out of 448 contested seats).35 Despite a more serious wave of ar-
rests, intimidation, and rigging, the Brotherhood ran its members as independ-
ents and won 17 and 88 seats in the 2000 and 2005 elections, respectively.36

After eighty-five years of living under the shadow of state persecution, the
Brotherhood won 47.2 percent of parliamentary seats and its candidate was
elected in the presidential runoffs in the first free and fair elections in the coun-
try’s history.37

Because of the persecution it faced by subsequent governments, like its
liberal political counterparts, the Brotherhood’s activism had been channeled
away from political society and into civil society, where it firmly established
itself in the decades preceding the 2011 revolution. In addition to its share of
the vast number of Islamic philanthropic organizations,38 the Brotherhood has
been able to control the professional syndicates that were instrumental in re-
sisting authoritarianism. Due to the level of support it enjoyed and its organi-
zational prowess, the Brotherhood has come to control the country’s
professional associations of lawyers, scientists, engineers, doctors, pharma-
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cists, and most of the university student associations nationwide.39 Given its
prominence in civil and political society, and assuming that it will retain con-
trol of a state that already dominates civil society, its actions could decide the
future of democratization in Egypt. 

The 2012 Constitution
The text of the 2012 constitution tells us little about the trajectory of Egypt’s
future, especially in relation to where the country is headed as compared to
the past. This conclusion is supported by three observations about the consti-
tution and Islamism. First, the new constitution is not very different, as com-
pared to the 1971 constitution, when it comes to its Islamist orientation. In
fact, most of the country’s existing positive laws could remain in force despite
the change of constitution.40

Second, the fact that the constitution was passed marginally in a referen-
dum in which only 25 percent of the eligible population turned out to vote41

makes it unclear whether the Islamist intentions behind it had or will continue
to have complete support. In the years to come, the laws that will be passed
to give specific meaning to the constitution can go in any direction based on
the makeup of the House of Representatives and the Shura Council; or, they
can remain as they were before the constitution. 

Third, the constitution has been drafted in such a way that it does little to
show us the direction in which the country will go. The presence of so many
vague or equivocal provisions, as well as many contradicting prescriptions,
means that it says little in so many words. Probably the biggest contribution
of the constitution, being the establishment of a representative or possibly a
democratic system, is the composition of the parliament and realpolitik that
will give life and meaning to this broad and vague document. Thanks to the
lack of vision on all sides of the political spectrum at such a turning point, the
constitutional debate and bickering will carry on, although it looks like a con-
stitution has been formally approved. The following sections will examine
the constitution’s provisions to see what kind of picture they paint in relation
to the role of democracy, human rights, and Islam in the future. 

An Islamist Democracy? 
One of the new constitution’s peculiar features is its mixing of notions of dem-
ocratic constitutionalism with an Islamic one. The mainstay of democratic
theories, whether of the participatory, deliberative, consociational, or process-
procedure oriented type, is that citizens make the most important public policy
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decisions through periodic elections and other forms of democratic and civic
participation. The constitution clearly assents to this notion by vesting sover-
eignty and ultimate authority in the people42 and setting out procedures through
which citizens exercise this authority.43

In institutionalizing democracy, however, the constitution also provides
that “the principles of Islamic Shari‘ah are the principal source of legisla-
tion.”44 While one can see this provision as suggesting that the Shari‘ah is a
source of inspiration for legislation, one can also reasonably interpret it as a
constitutional constraint on the people’s power to legislate. If the jurisprudence
of Egypt’s Supreme Constitutional Court is of any help, the verbatim replica
of the same provision in the previous constitution was interpreted as limiting
democratic legislation by the principles of the Shari‘ah.45 That the Islamists
drafted and supported this document’s passage lends support to the conclusion
that the underlying legislative intent of this provision it to draw the contours
and limitations on democratic lawmaking. 

Article 4 provides that “al-Azhar senior scholars are to be consulted in
matters pertaining to Islamic law.” While its phrasing does not make the en-
suing opinions legally binding, one could reasonably conclude that the con-
stitution recognizes their opinion as an authoritative rendition of the substance
of the Shari‘ah’s principles. This may result in their reigning in of the Supreme
Constitutional Court’s hitherto liberal and pro-human rights interpretations of
those very principles.46 Additionally, Article 219 vaguely defines the subject
areas to which these principles will apply.47 Given these trends, it looks as if
the democratic expression of public choice will come to be qualified by God’s
sovereignty as viewed through the interests of whoever is going to control al-
Azhar in the future. This provision is clearly intended to realize the Islamist
political motif in the constitution and possibly attack any potential future lib-
eral moves to pass legislation that has an uncomfortable relationship with the
Shari‘ah. One could just as easily see how this provision could become a bat-
tleground among Islamists if different strands were to control the legislature
and al-Azhar, respectively. 

It looks as though the battle on whether the “principles of the Shari‘ah”
will be seen in the future as constituting “principles” per se or whether the
corpus of substantive Shari‘ah law will be fought in the Parliament, the
courts, and the streets. The chances that Egypt’s Islamist democracy will be
a true democracy of an Islamic variant will increase significantly if these
principles are seen as a source of inspiration for democratic legislation as
opposed to a set of positive rules. Such a position is not unforeseeable within
the Islamic theological paradigm, as such scholars as Khaled Abou El Fadl,
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Amina Wadud, and Abdullahi A. An-Na‘im, distinguish a priori religio-
moral norms based on which positive law is derived from legislation in-
spired by religious ideals.48 In other words, the idea that positive law is by
definition secular, although it could be derived from Shari‘ah principles
through human agency, is not new and can constitute a valid Islamic under-
standing of the relation between law and morality. However, given Egypt’s
current politico-religious dynamics, it is very likely that the principles of
the Shari‘ah are going to be seen expansively as positive law and will
thereby limit the power of the legislature. 

The Shari‘ah and Islamist Human Rights 
On top of the constitutional constraint imposed by the principles of the
Shari‘ah, the constitution also envisages that the legislature’s power is going
to be limited by basic human rights. While this tripartite relationship between
democracy, the Shari‘ah, and human rights might have been an exciting and
new subject of constitutional law, it looks like the constitution has already
skewed the ideas of humanness, citizenship, and human rights into a Shari‘ah
mold. The idea of human rights expressed in the constitution is one that has
evolved in modern times due to the conservative Islamic scholars and Is-
lamists’ reaction to the ascendance of human rights at the global level. Rather
than a tripartite convergence of the three subjects, the Egyptian experiment
will probably lead to subjugating human rights to the Shari‘ah, thereby result-
ing in the retreat of at least some rights. 

Although Islamic theories of natural rights that had the potential to evolve
into modern human rights theories did exist in the medieval world,49 main-
stream Islamic scholarship has produced no theory of human rights worthy
of the name. The contemporary interest of Islamic thought in human rights
began in colonial and post-colonial times. The interpretation of Islam through
the lens of modern reality, and vice versa, began in the middle of the eighteenth
century in the Indian Subcontinent and in the late nineteenth century in the
Middle East; it continues today.50 Part of this reinterpretation includes dealing
with human rights ideas and norms begotten by the same modern context that
give birth to human rights in the West and in which Muslims found and still
find themselves. In this period, Egypt was home to such influential exegetists
and leaders as Jamal al-Din al-Afghani, Muhammad Abduh, Hasan al-Banna,
and Rashid Rida.51

This movement has led to an uneasy consensus within Islamic scholarship
that Islam and human rights are compatible. However, the conservative main-
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stream that grew out of the modernist trend was unable to reconcile human
rights with some traditional aspects of the Shari‘ah. Rather than rejecting
human rights, this generally led to a tendency of reinterpreting human rights
in order to fit them into the conservative worldview. While scholarship on this
topic is diverse, one could say that the main bones of contention that the con-
servative pro-rights trend finds with human rights are the following: the free-
dom of/from religion, the rights of religious minorities, women’s rights, the
freedom of expression, LGBTI rights, slavery, the right to property and free
enterprise (in relation to earning interest), and some due process rights.52 Al-
though almost all of these issues will likely come up while implementing the
constitution, we will focus on those that are apparent in the document’s text. 

Egypt’s constitution bears most of the hallmarks of this simultaneous
shrinking and reinterpretation of human rights (let’s call this process the
“Islamist-ization” of human rights). Articles 34 and 81 declare that individual
rights are non-violable, and add that subsidiary legislation should not limit
rights in ways that nullify their essence.53 However, three reasons weigh toward
the conclusion that the constitution shows a legislative intent of Islamist-izing
rights. First, Article 81 makes rights subject to “principles of state and society”
contained in the constitution’s first part. In the relevant part, these principles
include the implied supremacy of the Shari‘ah as interpreted by al-Azhar, the
segregation of Jews and Christians for legislative purposes, the preservation
of the family’s “true nature,” and the protection of public morals and public
order. Due to the constitution’s equivocality, one could argue that these limi-
tation clauses may not necessarily be interpreted as curtailing rights. Even if
that were granted, however, the general list of exceptions would still remain
comparatively unique due to their expansiveness and Islamist-ization. 

Second, in addition to the principles of state and society, the way in
which the constitution contains numerous instances of Islamist-ized human
rights makes the same point. Along with the formulation of rights discussed
below, the constitution takes an unambiguous Islamist stance when it declares
the “rights and duties” every time it declares the principle of human rights.54

The notion that this is a declaration of intent and allegiance to a certain the-
ological view of human rights is confirmed by the fact that, except where it
declares a civic duty to perform forced labor and the duty of women toward
the family,55 nowhere does it have a list of duties paralleling its list of rights.56

The fact that it does not state what those duties are is a clear sign of it under-
lining that the drafters’ understanding differs from the mainstream or inter-
national understanding of rights. One can suspect and speculate that these
duties are those owed to God and listed in the Shari‘ah. The constitution does
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not tell us much on this point. What is clear, however, is that a combination
of “principles of state and society” and “human duties” can justify future re-
pressive laws that cannot now be foreseen due to the document’s generality
and equivocality.

Third, the vague way in which human rights have been formulated can
be reasonably attributed to a specific intent to ensure that they do not have
connections to how substantive rights have come to be understood in interna-
tional and constitutional phrasing or jurisprudence. At first reading of the
human rights provisions, one is left with the impression that they might be
victims of drafting ineptitude. However, one can reasonably foresee how they
were intentionally made to leave out important elements of common human
rights formulations and made vague enough to allow the political system to
go in any direction. The constitution also puts international human rights
treaties on the same level as domestic legislation and lower than the constitu-
tionally Islamist-ized constitutional provisions and those of the Shari‘ah. This,
in positivist terms, means that human rights jurisprudence will have minimal
or no influence in constitutional litigation and in the law-making process. 

RIGHTS OF NON-MUSLIMS AND RELIGIOUS MINORITIES.57 One of the surest
signs of how the constitution Islamist-izes human rights is shown in how it
conceives of Egyptian society and of the inter-religious relations within it.
The constitution stops short of revitalizing the centuries-old theocratic system
in which dhimmīs (Christians and Jews) are tolerated as inferior members of
society and other non-Muslims are given the opportunity to convert, become
slaves, or die.58 Although it does not institute dhimmah, a cumulative reading
of articles 2, 3, and 43 shows that the constitution’s basic understanding of
Egyptian society is one based on this specific model. Having proclaimed Islam
as the state religion, the constitution neatly divides Egypt’s citizens into Mus-
lims on one end and Christians and Jews on the other. Parliament takes the
role of the legislator of (non-Christian/non-Jewish) law and is also given the
religious mandate to organize the religious hierarchy,59 educate the public on
the proper religion,60 and even to proselytize.61 As for Christians and Jews, it
imposes their own religious laws on them to govern personal status.62 It looks
as though no other legitimate categories are recognized. 

When it comes to non-Jewish and non-Christian religious minorities, the
constitution seems to lack the idea that any such categories are possible or al-
lowable. Its explicit mention of Jews, while very considerate, is a clear indi-
cation of how it is looking into history and theology books rather than the
country’s current reality. How else can one understand how the constitution
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recognizes the religious rights of literally only 100 senior citizens of the Jewish
faith compared to the probably thousands of followers of “non-divine reli-
gions.”63 Article 43 only recognizes the “divine religions” as subjects having
the freedom to practice religion. The Baha’is and non-theists, for example,
would not qualify for such protection, and it would seem that they may not
be able to benefit from the divine religions’ civil status laws and marriage
laws or even be able to hold parliamentary seats or public office.64 While it is
not clear whether the Quranists, Shi‘ah, and Ahmadiya will be allowed to
practice their own versions of Islam or contract marriages, it looks like the al-
Azhar scholars will have to decide such matters.65 Precedent, unfortunately,
has it that they may not.66

FREEDOM OF EXPRESSION AND RELIGION. In an intentionally ambiguous if
not playful manner, Article 45 declares the freedom of expression without in-
cluding a limitation clause. It complements this ambiguity by other absolute
provisions that limit free expression by default. Articles 31 and 44, respec-
tively, provide for absolute limitations on insults to individuals and prophets.
Press freedom in Article 48, unlike the previous insincere absolute declaration,
provides for limitations more like the drafting style common in most consti-
tutions, all human rights treaties, and throughout the Egyptian constitution
with regards to other rights. However, the limitations of press freedoms can
also be based on principles of state and society, including the Shari‘ah and the
preservation of the “true nature” of the Egyptian family. 

Closely related with this freedom is the freedom of religious expression,
which may suffer because of the limitations placed on both religion and ex-
pression. While granting the free exercise of religion to Muslims, Christians,
and Jews, the constitution fails to include the right to change one’s religion.
This only creates problems for converts and people who leave Islam, for any
expression connected with religion can easily be prosecuted as apostasy or
blasphemy. Since Sunni Islam and its version of the Shari‘ah is already rec-
ognized as the official religion, such persecution may extend to Qur’anists,
Shi‘ah, Ahmadiya, or any similar or new sect that may be deemed illegal,
apostate, or blasphemous according to the al-Azhar establishment. Egypt al-
ready criminalizes and sanctions the prosecution/inquisition of intellectuals,
academics, poets, theologians, feminists, rights activists, media personnel,
and bloggers for blasphemy and apostasy.67 Using state institutions to perse-
cute religious minorities and individuals whose ideas are offensive to the re-
ligious establishment is probably going to continue unabated under the new
constitution.68
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WOMEN’S RIGHTS. The constitution does not contain provisions that directly
discriminate against women or prohibit such discrimination. While human
rights groups have criticized Article 33 for not explicitly prohibiting gender
discrimination,69 the constitution is consistent in providing for equality and
equal opportunity.70 Although not in its positive prescriptions, the constitution
recognizes equality between men and women in very vague terms in the fifth
paragraph of its preamble. In fact, the document seems to contain provisions
that might provide better protections for women in terms of socioeconomic
rights. Article 10 provides that the state has a constitutional obligation to “pro-
vide free motherhood and childhood services and shall balance between a
woman’s obligations toward the family and public work. The state shall pro-
vide for special care and protection for single mothers, divorced women and
widows.” If interpreted through a human rights lens, this provision effectively
translates into a generous regime of maternal leave, social security benefits,
loans and credit, and education for women. 

Whereas the constitution can be interpreted and applied in ways that en-
hance women’s rights, it nevertheless contains evidence of an Islamist bent
that may, in the end, mean that its potential for protecting women’s rights will
not be realized. The constitution, which clearly depicts an Islamist and at least
certainly a conservative picture of women’s role, hits every note of male-
centric, if not sexist, Islamic ideas about the softer-weaker sex. For example,
the premable’s third paragraph depicts them as men’s sisters and partners and
notes that “no dignity is there for a nation if women are not appreciated.” Ar-
ticle 10 draws a picture of the Egyptian family’s “true nature” at the foundation
of which stand “religion, morality, and patriotism” and women. Article 10 not
only reminds women of their duty toward the family, but emanates from and
reinforces a view that they are somehow helpless weaklings in the absence of
a father or a husband. Although women are allowed to work, they are supposed
to be at home taking care of the family; if their caretaker is not there, the state
will take care of them. 

In addition to this narrative, the practical problems that women’s rights
are going to face under this constitutional system come from Shari‘ah law.
The single most important right that mainstream Islamic scholarship has been
unable to accommodate is the contemporary understanding of women’s rights.
Those principles and norms of the Shari‘ah that discriminate against women
and even legalize domestic violence and marital rape are based on strong and
widely accepted jurisprudential positions, and the concomitant values are
deeply rooted in Muslim communities. Egypt happens to be one of those coun-
tries that have riddled the 1979 UN Convention on the Elimination of All
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Forms of Discrimination against Women (CEDAW) with Shari‘ah reserva-
tions that specifically reject that men and women are equal.71

While it is not our purpose here to discuss the details of how the Shari‘ah
will violate women’s rights, it will suffice to note that Article 219 provides
that the Shari‘ah will be applied beyond personal status and family laws,
thereby creating the potential for discrimination in criminal and procedural
laws. By accepting the Shari‘ah in personal law, the constitution indirectly
mandates its rules of inequality in relation to marriage and family matters,
marital abuse and rape, discrimination in intestate inheritance, diminished
civil capacity (including in regards to being a witness at court), and possibly
a limited capacity to travel.72 Again, given the constitution’s vagueness, one
is left wondering whether its declaration of equality is specifically meant to
leave enough room for future discriminatory laws. The constitution declares
that “[a]ll citizens are equal before the law. They have equal public rights and
duties without discrimination.” While the second part can be seen as empha-
sizing that discrimination in the public sphere is especially reprehensible, it
could be unscrupulously interpreted as a qualifier of the first paragraph. That
is, it could be read to mean that discrimination in the private sphere is either
allowed or is less reprehensible. 

Post-Revolution Dynamics in Islamist Movements

The Muslim Brotherhood 
The Muslim Brotherhood was the movement least affected by the transition in
terms of its political ideology. Having already internalized democratic ideals,
it did not make any shifts in theological or ideological positions. However, we
need to take such a conclusion with a grain of salt. Although the Brotherhood’s
democratic impulse predates the 2011 revolution, its ideological and political
support for democracy is not fixed and may shift, just as it has in the past.73

Despite the fact that the movement’s organizational discipline suggests that it
will not succumb too easily, the Salafi coalition’s success may make it recon-
sider its pro-democracy and human rights positions if being more conservative
becomes a central criteria for success in Egyptian public opinion. 

The Brotherhood’s recent play in realpolitik included tactics used by the
Mubarak regime, such as granting unchecked powers to the president, using
thugs (the “rank and file,” as they are called) and the police to crush opposition
protests, prosecuting dissenters and activists, using military courts to try op-
ponents and journalists, and blaming political dissent on “foreign agents.”74

If the Brotherhood decides to increasingly rely on such tactics to retain polit-
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ical dominance, the risk of Egypt becoming stuck in its democratic transition
or even regressing to another form of dictatorship becomes higher. While these
concerns need to be taken seriously, given current circumstances and trends
the Brotherhood is unlikely to backtrack from its commitment to democracy. 

The Mainstream Religious Establishments
It is currently difficult to gauge the future relevance of the Sufi parties now
aligned with liberal organizations.75 If Sufi groups are to have any role in de-
mocratization or in politics in general, it will be as a short-term counterweight
to the Islamists, since their political interest is primarily concerned with self-
preservation rather than democratization per se. Historically apolitical, Egypt’s
Sufi orders have recently shown greater interest in politics due to their fear
that the Islamist control of government might lead to the use of state power to
attack their religious practices and rites, which the Salafis consider heretical.76

Although there is no historical precedent that makes Sufi parties any more
democratic than Islamist ones, their recent effort to find inspiration from
Turkey’s Sufi-based ruling party could possibly lead to their positive role in
the development of democratic social capital.77

The al-Azhar establishment is poised to have a central role due to its recog-
nition in the new constitutional system. In addition to its role in constitutional
adjudication, al-Azhar is recognized as a “mainstay of national identity” and
is given a mandate to teach and preach Islam in Egypt and abroad with state
funding.78 Six months before the constitution was passed, the institute’s leaders
released the “al-Azhar Document,” which sets out its vision of Egypt’s future.
Among the theologically significant announcements are its argument that
democracy, based on free and fair elections, is but the modern expression of
the Qur’anic concept of consultation (shūrā).79 The document also recognizes
human rights and duties, the rights of women, the freedom of expression (in-
cluding artistic and literary expression), socioeconomic and environmental
rights, the diversity of opinion within Islam, the tolerance of “heavenly” reli-
gions, and a commitment to Egypt’s international treaty obligations (including
those related to world peace). As a relatively moderate Islamist declaration, the
document has found support among many Egyptian political organizations;
however, Salafi organizations have condemned it.80

The constitution and the al-Azhar document depict al-Azhar as an au-
tonomous institution that is above mundane politics. It remains to be seen,
however, if it will continue to be so since the new centers of power are most
certainly going to jostle to control who runs and speaks for the institution that
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has the power to limit democratic lawmaking. Since Mubarak’s fall, the Broth-
erhood and Salafi groups are already jostling for control over the different stu-
dent leadership and faculty positions; currently, the former have the upper
hand.81 Despite its increasing collusion with the Brotherhood, especially in
ideology, the fatwa-giving segment of al-Azhar has condemned Morsi’s con-
troversial constitutional declaration and called on all sides to begin dialogue.82

Although al-Azhar’s independence might be a good thing for the country, it
needs to be underscored that even if it manages to be autonomous it will con-
tinue to hold Islamist views about democracy and human rights for the fore-
seeable future. 

The Salafis
The Salafi groups, who currently wield significant influence due to their win-
ning 24 percent of the seats in the last parliamentary elections, are clearly set
to play a significant role in Egypt’s political future.83 Although their view is
not monolithic with regard to political engagement and violence,84 the move-
ment’s violent history and theology in Egypt would have suggested that they
cannot but push Egypt further away from democratic consolidation and the
protection of human rights. The revolution, however, seems to have shifted
the center of gravity toward the Politico Salafi orientation and breathed a new
sense of vitality into Egyptian Salafism. 

Despite their inclination toward establishing a utopian Islamic state,85 the
post-revolution Salafi coalition has made several leaps that are unprecedented
in Salafi political ideology, among them setting up political parties, running
female candidates (even allowing them to put their photos on election posters),
accepting the principles of separation of state powers and human rights, rep-
rimanding Salafi rings who attack Sufi shrines and Coptic churches, and even
positing the establishment of a “civil state with an Islamic background” as a
political objective.86

But given their ideology, it is difficult to imagine how they would sus-
tainably participate in democracy unless it were to somehow lead to the en-
forcement of their version of Shari‘ah law.87 According to Salafi political
leaders, their theological support for democracy equivocates from bid‘ah88

to a necessary evil to an expression of shūrā.89 For example, while explain-
ing the theological basis upon which his party participates in democracy, an
al-Asala (Authentic) Party leader justified democracy on the Islamic prin-
ciple that supposedly allows cannibalism for Muslims who are hopelessly
stranded in a desert.90 These views support the conclusion that the overnight
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transformation of time-tested Salafis may not be sincere or last long enough
to support democratic consolidation or even an Islamist-representative type
of government. 

In addition, some evidence suggests that there might be a divide in the
Salafi coalition with regards to Salafi views on sustaining democratic par-
ticipation where the imposition of a Saudi-style Shari‘ah is not immediate
and unconditional.91 After it became clear that the transition to post-revolution
Egypt and their democratic participation did not result in the imposition of a
Shari‘ah state, Salafi groups may be divided on whether democracy is the
best way to go. Although the most powerful of them seem to be willing to
continue their participation in the democratic process, others have not been
affected by the opening up of the political system. In fact, these groups are
calling for reclosing the political space and replacing democracy with an Is-
lamic theocracy in which the law is decreed by God’s self-appointed prox-
ies.92 Those who are not patient enough to wait until they control power
through the current political system have already started to engage in Shari‘ah
vigilantism in a spree of street justice that has resulted in violence.93

Conclusion 
Everything in Egypt is up for grabs. However, things are clear enough that
we can see what is going on. Egypt has successfully landed itself in a new
constitutional experiment. The constitution born out of the Egyptian revo-
lution is an Islamist document with democratic hallmarks or vice versa. The
constitution follows the western model by setting up a legislature limited
by the principle of constitutional supremacy. Furthermore, much like in
western democracies, it limits the legislator’s power to make laws that vio-
late human rights. However, and unlike western democratic constitutions,
it also limits the legislator’s power to make laws that violate the basic prin-
ciples of the Shari‘ah. The constitution’s provisions on human rights are
also uniquely shaped by these principles, so that it can be seen as uniquely
Islamist. As it stands now, however, the constitution is too vague to allow
any determination of what exactly this constitutional model is. Observing
the system at work will, over time, shed light on whether it is a truly dem-
ocratic or a non-democratic representative system with a limited praxis of
human rights. 

If we used a minimalist process-oriented understanding of democracy,94

the novel and, one must admit, bold Islamist experiment with constitutional
democracy might actually work. As it stands now, however, several features
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in the constitution militate toward pulling the system below process-oriented
standards of democracy. Putting the military above democratic control is prob-
ably one of the largest of these features. But this is not due to any Islamist in-
fluences, and we have not focused on that for our current purposes. Islamist
influences that are points of concern include: 

The Shari‘ah Element. The Shari‘ah limitation on democratic law and
policymaking, the major Islamist element of the constitution, does not neces-
sarily prevent Egypt from becoming a democracy. However, there is a risk
that the Shari‘ah will be interpreted so widely that it can, in effect, nullify the
element of “democracy” in an Islamist democracy and thus render the word
meaningless. It is not without reason that Islamists describe the Shari‘ah as a
complete world system that covers all aspects of life. The more such an ex-
pansive understanding is followed, the less will be left for democratic law-
making and for democracy itself. This poses a potent risk of turning the
constitutional system into some new type of participatory political system that
is not a democracy. 

The Freedom of Political Expression. In relation to democratic politics,
this freedom is limited by Article 31’s prohibition of “insulting or showing
contempt toward any human being.” Moreover, Article 81 makes the exercise
of this right subject to the vague principles of state and society, as defined by
part 1 of the constitution.95 It is difficult to imagine how these limitation
clauses can be enforced without proscribing political speech, especially since
politicians and political activists should be able to criticize each other and
show their contempt for each other. Whether such criticism was fair play
should be left to the audience, who can punish indecent politicking with their
votes. If anything, “insult” and “showing contempt” to politicians are already
practiced in Egypt in relation to Mubarak’s system; thus there is no reason
why future politicians should be spared. One can also imagine how the pro-
hibition of “insult or abuse of all religious messengers” can inhibit political
expression, where such expression is made in the criticism of religion or in
support of secularism. Unless the applicability of these articles is not narrowed
under subsidiary law as sentimental provisions, they are sure to hamper dem-
ocratic expression and contestation. 

Eligibility for Public Office. Issues with eligibility for public office do
not feature too prominently in the constitution, as it does not explicitly pro-
hibit minorities, especially Copts, from holding public office. However,
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based on how it conceives of Egyptian society and how it requires all public
office holders to take an oath in the name of “Almighty God,” it is conceiv-
able that minorities from “non-divine religions” may face structural hin-
drances. Especially given that such minorities may be criminalized and
prosecuted for blasphemy and apostasy, they are likely to be directly or in-
directly disenfranchised. Although doing so would not disenfranchise a sig-
nificant proportion of the population at this point in time, it is nevertheless
a valid concern over the participatory nature of the constitution’s version of
democracy. 

The provisions on human rights give mixed signals as to what kind of
practice the constitution will pursue. Compared to the institution of democ-
racy, though, human rights stand at the pessimistic end. There is no immedi-
ate risk of a Taliban-style Shari‘ah being imposed in the near future.
However, the constitution will most certainly end up limiting the freedom of
religion, the rights of religious minorities, women’s rights, the freedom of
expression, LGBTI rights, the right to property and free enterprise, and pos-
sibly some due process rights. We have seen that in the context of the rights
of religious minorities, the freedom of expression, and women’s rights, the
constitution already shows signs of what is to come. 

The post-revolutionary and post-constitutional dynamics of the religious
movements suggests that Islamic movements and groups have reached some
kind of general consensus on the new constitutional order. For this reason,
going forward, special attention should be given to this dynamic. The al-
Azhar establishment, the Sufi movements, and the Brotherhood have re-
ceived the new constitutional order positively and are likely to constitute the
mainstream in the new order, although they will not necessarily agree on all
smaller everyday political issues. The Salafi movement had an important role
in shaping the new order due to its participation in the constitution-making
process. However, it is not clear whether frustrations over the non-puritanical
nature of the new order will place them together with the other groups in the
new mainstream. It is clear that this particular political movement has yet to
accept democracy as reasonably Islamic and will continue to treat the system
as an incomplete transformation. However, given the fact that an Islamic
democracy is a theological-ideological possibility that has already been for-
mulated, the Salafis may come to terms with the idea. More than the consti-
tution’s phraseology, it is going to be the political dynamic among these
groups that will shape the future of Egyptian democracy and its protection
of human rights. 
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