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Abstract

This paper examines a South African debate on legislating Muslim
marriages in the light of anthropologist Talal Asad’s critique de-
veloped in his Formations of the Secular (2003). It probes aspects
of the debate under four Asadian themes: (1) the historicity of the
secular, secularism, and secularization; (2) the place of power and
the new articulations of discourses it creates; (3) the state as the
arm of that power; and (4) the interconnections (or dislocations)
among law, ethics, and the organic environment (habitus). I argue
that Asad illumines the debate in the following ways: (1) by pro-
viding a deeper historical and philosophical appreciation of its
terms of reference, given that the proposed legislation will be sub-
ject to South Africa’s secular Bill of Rights and constitution; (2)
by requiring us to examine and interrogate the genealogies of such
particular hegemonic discourses as human rights, which some par-
ticipants appear to present as ahistorical and privileged; and (3) by
showing, through the concept of habitus, why this debate needs to
go beyond its present piecemeal legal nature and develop an ap-
preciation of the organic linkages among the Shari‘ah, morality,
community, and self. Yet inevitable nuances are produced when
applying Asad’s ideas to the South African context. 
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Introduction
A set of philosophical assumptions underlies any discourse, defined here as
any way of looking at and acting in the world. Whether these assumptions are
true or false is not the critical question here. The question is whether we are
sufficiently aware of such assumptions in the discourses within which we op-
erate, sufficiently aware of how they communicate a specific view of the world
and reality, and sufficiently aware of how this view of reality propels us to
think and act in certain ways. This, I believe, is a fundamental insight of Talal
Asad’s Formation of the Secular.1

Since the Enlightenment, the dominant public discourses have been
shaped by the secular ethic, one that, on the one hand, is fundamentally skep-
tical of the totalizing truth and ethical claims of religions and, on the other, is
more trusting of autonomous reason as an arbiter of truth about the world and
how to act in it.2 This ethic has permeated all discourses of modernity, being
manifest, among other areas, in the sphere of contemporary law. In the sub-
sequent intersections between a totalizing religious law, such as the Shari‘ah,
and an autonomous human-based approach toward the law typical of liberal
democracy, the conversation more often than not takes place within the terms
and parameters set by the dominant discourse. This dominance is, in turn, sup-
ported by a complex configuration of power relations that perpetuate and re-
inforce its privileged position. Aspects of the Shari‘ah, such as its personal
law, may appear to enjoy acceptance within broader contemporary law, but
these are still bound to the fundamental epistemological and ontological un-
derpinnings of the liberal democratic worldview. 

The conversations that even a subordinate Shari‘ah has with contempo-
rary law follow from the logic of the Shari‘ah itself: It is accommodating by
nature and strives for what is realistically achievable, not what is ideal.3 How-
ever, there is a danger that while focusing on which aspects of the Shari‘ah
are to be incorporated into the dominant legal paradigm and how such accom-
modation is to be sought, we may lose sight of the two systems’ radically con-
trasting philosophical and historical genealogies. While these genealogies are,
of course, always in the background and do not necessarily feature in the con-
versation on the law itself, the problem arises when the implicit assumptions
underlying the dominant paradigm shape the terms in which the conversation
is constructed. While there are no actual restraints on the conversation itself,
it is confined to the dominant paradigm’s playing field.

The current South African debate regarding the proposed Muslim Mar-
riages Bill (MMB) is, one might suggest, indicative of just such a scenario.

2 The American Journal of Islamic Social Sciences 30:1
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Both proponents and opponents are conducting a debate within the legal pa-
rameters of the democratic dispensation inaugurated in South Africa during
the early 1990s. This dispensation is embodied in the country’s constitution,
a document that is often seen as enshrining the most “progressive” liberal
democratic values.4 Conducting the debate in this frame of reference cannot
be helped. Fiqh debates operate within the constraints in which they take
place. If the parameters defining this particular debate are questioned, they
are done so implicitly and in passing, for the assumptions of liberal democracy
are not expressly challenged.

This paper suggests that Formations offers a powerful template by which
to engage more directly, in particular, the debate’s philosophical underpin-
nings. It argues that Asad’s insights into the historical evolution of the secular
and the new scale of values it has engendered allow us to gauge how these
now hegemonic values set the tone and terms of public debate. The case of
the MMB is no exception in this regard. In fact, this particular case further ar-
gues that his understanding of power, as well as the historical contestation in-
volved when new moral landscapes are defined and imposed, leads us to
problematize claims by such discourses as human rights (which features
prominently in the MMB debate) to be innate and privileged. 

In addition, he forces us to consider the state’s potentially coercive role
in interpreting the provisions of the MMB, a coercion that is made “natural”
by the very structure of its legal discourse. And, finally, his ideas remind us
that the Shari‘ah and Muslim society (viz., its social structures, practices, and
spiritual resources) are interdependent and that an over-concentration on the
legal aspect may obscure the debate’s crucial socio-philosophical dimension.
Yet applying his template to the South African context generates nuances in
his template: crucially, that there are a number of actual convergences between
the sacred and the secular without diluting the philosophical binary underlying
the two.

A Background to the MMB Debate
Although calls for recognizing Muslim marriages go back more than eighty
years, these were not generally recognized in the pre-democratic era because
of their potentially polygynous nature.5 In 1994, in a climate more favourable
to multiculturalism, the ruling African National Congress (ANC) set up a Mus-
lim Personal Law Board and tasked it with drafting legislation designed to
recognize such marriages and associated matters. However, sharp ideological
differences between the board’s members led to its disbandment after only
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one year.6 A key conflict revolved around whether Muslim Personal Law
should be subjected to the Bill of Rights and the Constitution. Human rights
and gender activists argued that these latter should take precedence, whereas
many ulama resisted what they saw as the subjugation of various Shari‘ah
provisions. 

In 1999, the matter was revived and a project committee was designated
to do the necessary drafting. In 2004, after extensive consultations, it produced
the MMB, which appeared to have qualified support from both the major
ulama organizations and rights activists. However, due to continued opposition
from a significant number of ulama and conservative Muslims, the bill has
not been tabled in Parliament and Muslims are still hotly debating its provi-
sions.7 The camps around the bill can be divided into three8: (1) rights activists
who believe, that while not ideal from a human rights perspective, the MMB
at least has safeguards to ensure that women’s rights, as spelled out in the
Constitution and the Bill of Rights, are not violated; (2) accommodators, com-
prised of most ulama organizations, who hold that while not ideal from a
Shari‘ah perspective, there is sufficient rapport between the Shari‘ah’s require-
ments and the bill’s provisions to make it workable; and (3), rejecters, the
more conservative ulama and their followers, who believe that there is no such
rapport and that the bill should be rejected.

Asad’s Themes
Asad’s project, an interrogation of the secular, essentially seeks to show sec-
ularism’s profound and complex historicity in an attempt to render suspect
any claims that it might have to a privileged view of what is true and good.
Such a critique implicates the constructed notion of human rights and, by ex-
tension, aspects of the MMB debate. His method of attack highlights, among
others elements, the assumptions of the secular, the role of power, the state as
its embodiment, and the secular reconfiguration of the relationship between
law and morality.

The Secular, Secularism, and Secularization
Asad views the secular as an epistemic category and secularism as a political
one. The major premise of his study is that the epistemic conceptually pre-
cedes the political. The secular represents a new way of thinking about myth,
agency, pain, cruelty, and torture that underlies the historical construction of
secularist conceptions of the human and human rights, minorities, nationalism,
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and the place of “religion.” Secularization, Asad appears to believe, represents
the historical movement toward the secular and secularism. Thus secularism
does not speak to any innate or foundational human values, but to historically
created ones. 

For example, the secular vision creates a binary between “pain” and
“pleasure,” with the former being seen as an unqualified blight. Hence soci-
ety’s efforts are to be directed toward the quantifiable reduction or elimination
of pain. The hegemony of this view (the view itself had, of course, existed
previously) is of relatively recent vintage. Religions quite often construed
pain, or some measure of pain, positively as a means toward inner enrichment
or passing a spiritual test. The Flagellants, Shi‘ah mourners commemorating
the martyrdom of the Prophet’s grandson, certain Hindu rituals, the circum-
cision undergone by the abakwetha (participants in the Xhosa initiation cer-
emony) and, less spectacularly, pain as cleansing9 and so on can immediately
be mentioned as instances of a more texture-based, qualitative attitude toward
pain.

The difference between religion and secularism naturally speaks to dif-
ferent epistemological, ontological, and (consequently) cultural presuppo-
sitions. However, in the case of secularism these have been self-consciously
driven by and manufactured in historical time, as distinct from the trans-
historical claims typical of religions (which self-consciously claim to locate
their essence outside of history10). In addition, the secular (broadly speaking)
was not coterminous with religion for it represented a historical rupture, a
changing of the guard, a movement away from the theocentric and toward
the anthropocentric. The issues here are whether this is sufficiently appre-
ciated in practice, whether the genealogy of the secular has been neglected,
whether the epistemological and ontological foundations of the secular are
unquestionably assumed to be de rigueur, whether the values of secularism
have unwittingly become essentialized, and whether those values have con-
sequently become trans-culturally imposed. 

I would suggest that these philosophical underpinnings have been under-
appreciated in the MMB debate so far. Rights activists bandy about such con-
cepts as fairness, justice, and equity in an un-nuanced, liberal democratic sense,
seemingly assuming that others share a similar sense of these concepts. For
example, gender activist Rosieda Shabodien believes that when the time comes
for the MMB to be enacted, the state must ensure that the practice of one’s
faith, tradition, and culture does not infringe upon the “civil rights” of women
or perpetuate their disempowerment. Rather, such practices must be subject to
a human rights framework and other values of a (secular) constitution: 

Rafudeen: Asad on the Secular 5

ajiss301-latest_ajiss  12/10/2012  6:55 PM  Page 5



Simply put: when the particularities of religion, culture and tradition are
practiced in a way that are patriarchal, misogynist and/or discriminatory,
this cannot be allowed with the state’s consent. Self-regency in the arena
of personal family law systems comes with a commitment to ensure it does
not go against the equality principles in the Constitution and Bill of
Rights.11

There is no interrogation by Shabodien as to how “civil rights,” “disem-
powerment,” “patriarchal,” “discriminatory” and “equality” should be artic-
ulated. They are simply taken as a given, their “grammar” (as Asad would
have it) set within a secularized and hegemonic discourse of human rights.

Is the language of human rights (and, more pointedly, the values contained
by that language) incommensurable with Islam? Some appear to think so, for
they see a radical disjuncture between the Shari‘ah’s provisions and the state’s
values. Thus Darul Uloom Abu Bakr, a Port Elizabeth-based Islamic institu-
tion opposed to the bill, urges a “careful consideration” of its implications.
While it commends the bill’s aims in seeking to alleviate the plight of Muslim
divorcées and widows, it is concerned that assimilating Islamic laws into a
secular constitution would “distort or even replace the Divine Law of Islam.”
The nature of the accommodation between the two systems needs to be closely
probed, as dispensing with the fundamentals of the Shari‘ah for a “few worldly
rights” or seeking alleviation through compromised legal recourse when other
means are available would violate the Qur’an and the Sunnah:

… the big fear that overrides all these noble aims of the Bill is the resultant
assimilation of Shar’ee laws into a non-Muslim Constitution that threatens
to distort or even replace the Divine Law of Islam.12

For the Darul Uloom, the debate clearly involves broader philosophical
issues. As it now stands, the MMB would involve a potential conflict between
the Constitution (human law) and the Shari‘ah (God’s law), the latter of which
necessarily implies extra-worldly considerations. In other words, the bigger
picture of ultimately returning to Him and accounting for one’s faithfulness
to His commands cannot be sacrificed for “a few worldly rights.”

Many Muslims would accept this philosophical binary: If we accept the
Revelation given to the Prophet (peace be upon him), one is bound by its
teachings and values and thus cannot, in principle, serve two masters – the
Constitution and the Revelation – simultaneously. But whether other Muslim
scholars would share this legal reasoning is another matter altogether. The
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Darul Uloom simply speaks about the Shari‘ah; it does not mention the MMB
debate in terms of fiqh, defined as the process of human reasoning based upon
that law that may arrive at a variety of different, but fundamentally valid, out-
comes, nuances, and opinions. But it is precisely because of fiqh and its gen-
eration of practical possibilities that a compromise, one that was supported
by most of South Africa’s major ulama associations, was reached.

Riad Saloojee reminds those who oppose the bill as kufr (unbelief) of sev-
eral facts: (1) it is “more comprehensive and Islamic in character” than similar
laws found in Bangladesh, Libya, Tunisia, Egypt, and other Muslim-majority
countries; (2) the bulk of its contents simply give expression to Islamic laws
of marriage and divorce or are concerned with administrative issues, and thus
are not problematic in themselves; and (3) it is a means by which to realize a
key goal of the Shari‘ah: the alleviation of social ills (particularly those af-
fecting women) resulting from the current unregulated scenario. Achieving
this goal may require the (perfectly valid) enforcement of certain mubŒú pro-
cedures, procedures that are neither required nor forbidden in themselves but
are “permitted,” such as putting certain restrictions on polygyny or stipulating
a minimum age for marriage. Such procedures should be seen as akin to other
societal regulations that facilitate general wellbeing and should not be made
the arena of ideological contention. Saloojee acerbically asks: “When is the
last time one cared to ‘take a bullet’ for traffic lights, sanitary regulations for
take-aways, or one’s I.D. book?”13

For Saloojee, fiqh is eminently practical. Talk about the “Shari‘ah” versus
the “Constitution” misses the point because the actual practice of the Shari‘ah
(its fiqh) represented the fusing of the “secular” (as used by Saloojee, the
“mundane”) and the sacred. In this view, it is by dint of the Shari‘ah itself
(through its fiqh) that an accommodation is possible between Islamic imper-
atives and constitutional priorities, one that does not dilute Islam’s epistemo-
logical and ontological foundations. It is from within the Shari‘ah that a
measure of commensurability with the language of rights may occur, in terms
of its practical playing out, despite the philosophical antagonism.14 Of course
the articulation of such commensurability is itself subject to fiqh debates and
the differences they generate.

All of this militates against the statist15 understanding of the Shari‘ah as
a “system” that needs to be applied. In fact, it is being applied all the time
through its fiqh. The secular (as defined by Asad) and the Shari‘ah (when de-
fined as God’s Law) are certainly in conflict; paradoxically fiqh, by its prac-
tical nature, accommodates itself to secularism and the secularization process
without, thereby, becoming “secular.” 
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The Genealogy of Hegemony
A critical Asadian insight is that, ultimately, brute power determines a new
moral landscape. It is this new landscape that defines and constrains the pos-
sibilities with which various players work:

The basic question here, in my view, is not the determination of “oppres-
sors” and “oppressed,” of whether the elites or the popular masses were
the agents in this reform.... It is [rather] the determination of that new land-
scape [when imperialism is seen as a totality of forces that converge to
create a new moral landscape] and the degree to which the languages, be-
haviours, and institutions come to resemble those that obtain in West Eu-
ropean nation-states.16

It is not that agents are unimportant: in fact, gauging motives and inten-
tions are crucial for assigning legal and moral culpability. However, given that
the new landscape is a fait accompli, the more interesting issue for Asad is
examining the types of articulations that occur within the parameters it has
now set.

The South African Bill of Rights and Constitution are, of course, the tan-
gible outcomes of a change in power relationships. It offers an articulation of
possibilities that differ from those which existed under apartheid. And Mus-
lims have, quite understandably, seen its multicultural approach as being more
amenable to the recognition of their marriages and its consequences than the
strongly anti-polygamous ethos of the apartheid-era courts. But the MMB is,
I suggest, neither more nor less moral than the apartheid regime in some tran-
scendent sense. It cannot be, for it is a self-conscious historical product and
hence its moral universe is prone to fluidity. Equally, some of those who sup-
ported the morality of apartheid might have believed that it had a divine origin,
while to its opponents and victims it was a particular, non-binding reading of
reality. Morality, then, in relation to power can only be conceived of in a sub-
jective sense since there are inevitably victims of this power and its attached
morality – even if that particular morality in itself is seen to have an objective,
transcendent basis.17

In addition, I would contend there is a constant power struggle to impose
one’s moral landscape and a resistance to that imposition, pursuing its own
hegemonic goals. Hegemonies continuously seek to maintain the status quo,
whereas potential hegemonies seek to counter it in order to impose a new one.
Resistance to power is itself an activity designed to manufacture a new set of
power relations. 
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All of this should bring about a continuous awareness of the historicity
of the Bill of Rights’ provisions. They cannot be abstracted from that history
and presented as natural and inalienable, for they are premised on a conception
of human nature not shared by all cultures. Their genealogy, particularly in
the South African context, needs, Asadian-like, to be explored and interro-
gated. We need to ask who are its architects, what are their backgrounds, what
are their motivations?18 The bill’s particular hegemonic trajectory needs to be
cognized, for its provisions, such as equality, are implicated by that trajectory.
For example, we may ask “Equality? Defined by whom, for which purposes,
and on what basis?” All of this does not invalidate this discourse; rather, it
should bring to mind the realization that discursive assumptions are involved,
that we are operating in a discourse among discourses. A human rights ap-
proach has no inherently privileged position in relation to other approaches,
including theocratic ones.

The Intrusive State
Asad sees the state as the tool by which power is applied. More precisely, it is
the tool that, in colonial Egypt, effectuated and institutionalized modernization
and secularization by employing new forms of violence (viz., the law and the
police force) to realize its goals.19 More particularly, the Shari‘ah was gradually
confined to the realm of personal status law not because this realm was seen
as too sensitive, but because in this way it could be transformed into a subdi-
vision of legal norms maintained and controlled by the centralizing state: 

It is often assumed that colonial governments were reluctant to interfere
with family law because it was at the heart of religious doctrine and prac-
tice. I argue, on the contrary, that the Shari‘ah thus defined is precisely a
secular formula for privatizing “religion” and preparing the ground for the
self-governing subject.20

In other colonial contexts, the state sought to restrict the application of
customary law when it was viewed as repugnant to “justice and morality.”
Asad quotes James Read, who writes that of 

… all the restrictions upon the application of customary laws in the colonial
period, the test of repugnancy “to justice and morality” was potentially the
most sweeping: for customary laws could hardly be repugnant to the tradi-
tional sense of justice or morality of the community which still accepted
them, and it is therefore clear that the justice or morality of the colonial
power was to provide the standard to be applied.21
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In the contemporary era, Asad argues, the “state has the power to use
human rights discourse to coerce its own citizens – just as colonial rulers had
the power to use it against their own subjects.”22

It is precisely this intrusive nature of the state that worries some MMB
opponents. But this intrusion is conceived of in distinctive ways. For Ziyad
Motala, the problem is that the state is not secular enough, for it essentially
interferes in “private” religious space. Ultimately, the bill is problematic be-
cause it violates the emblematic secular separation between religion and state,
a notion characteristic of modernity (as distinct from pre-modernity). He
points out that that this separation evolved precisely because of medieval re-
ligious conflict. Prior to this development, the Christian clergy was subject to
serious penalties if they engaged in any religious activity that was contrary to
the state’s specific doctrinal position. As a result there was continuous conflict
between those who subscribed to that doctrine and those who did not, partic-
ularly between Catholics and Protestants, as well as between their various
subsects. Theological loyalty to the state was paramount, and dissidents were
subject to torture, jail, and capital punishment. 

Motala charges that the state is playing a similar theological role in the
current debate. While the bill technically has an “opt-out” option, its punitive
provisions “push towards adherence.” Motala cites the following an example:
Under the bill, anyone who officiates at a Muslim marriage must give the
prospective spouses the choice to be bound to its provisions or not, even if
the official believes the bill to be un-Islamic. Failure to do so would make that
official subject to sanctions. In other words, one is penalized for following
one’s conscience instead of the state’s interpretation: 

Any person that prevents another from exercising rights under the Bill shall
be guilty of an offence and liable to a fine or imprisonment. A mother, who
dissuades her son from marrying under the Bill because she thinks it is un-
Islamic, could face the prospect of one year in jail.23

So for Motala the MMB “takes us back to the medieval period of com-
pulsion and coercion with the state taking sides on religious doctrine.” The
state has chosen particular Islamic scholarly positions on the meaning of re-
ligious terms, thereby offsetting these against the views of other scholars.
Those who practice their religion according to these latter views would be at
a distinct disadvantage. 

But for Allie Moosagie, the bill is unwelcome not because the state is in-
sufficiently secular, but precisely because it is secular and its human rights
values will, in the final analysis, trump religious ones. This problem will be-
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come especially apparent when cases are appealed. While its drafters have
tried to restrict judicial discretion by insisting that written comment on such
cases be sought from accredited Muslim institutions, he is unconvinced that
Supreme Court judges will automatically be swayed to judge in accordance
with the opinions received:

Any attempt to fetter the discretionary power of the Supreme Court of Ap-
peal will not be acceptable, for their deliberations are profoundly shaped by
the secular principles of fairness, equity and justice enshrined in the Consti-
tution. They are bound to those secular values and will not abandon them to
accommodate any cultural or religious practice.24

Motala and Moosagie’s concerns may be warranted: Waheeda Amien
and Rosieda Shabodien positively welcome state intrusion into the bill’s ap-
plication. Amien basically supports the MMB, on the grounds that it is the
best among available options to advance Muslim women’s rights, but worries
that some of its provisions conflict with the Bill of Rights’ equality clause.
She favors a gender nuanced integrationist (GNI) approach, one that requires
that the freedom of religion be held accountable to human rights standards,
and believes that the MMB could be transformed to correspond with this ap-
proach either through the parliamentary tabling process or constitutional chal-
lenges after its enactment. This would require “civil society” to vehemently
advocate that the MMB be made more gender sensitive or, if that fails, to:

... proactively engage with the legislation by taking precedent setting cases
to the Constitutional Court and/or Supreme Court of Appeal, to challenge
those provisions that result in sex-/gender-based discriminations. The judi-
ciary will also have to be proactive and adopt wherever possible, women-
friendly interpretations of Muslim family law. Finally, the judiciary must
ensure that in balancing women’s right to equality with religious freedom,
respect for the latter does not yield negative results for women.25

Similarly Shabodien, while holding that the bill will not be a cure for social
ills or change the ideogical position of women in Islam, believes that it will at
least provide a regulatory framework “that we can utilise, contest and amend.”26

It does appear that rights activists are keenly aware that once the state’s
legal machinery takes over there is a very good chance that a rights-based
constitution will more often than not rule in their favor – human rights by co-
ercion, as Asad would have it. This may explain their attempts to fast-track
its enactment.27 (Of course, the rejecters are well aware of this fact, which ex-
plains their vehement attempts to forestall its enactment.)
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At the time of this writing, the state shows little movement on the issue.
In fact, it appears to have no vested interest in facilitating the MMB’s passage
at all. This, I believe, springs from two factors: (1) This is hardly an issue that
affects South Africa’s broader electorate (Muslims form 1.5 percent of the
country’s population ) and (2) the intensive pro and con lobbying campaigns
related to the bill have left the government wary of dabbling in “religious”
matters. Amien recognizes these two points and, importantly, adds a third one:
Since 2003, the position of Minister of Justice and Constitutional Develop-
ment has been occupied by several politicians who may have had their own
inclinations on the question of legislating religious marriages.28 In addition to
such idiosyncratic factors, the continuing impasse after fifteen years indicates
that, in the absence of other compelling factors, political considerations that
potentially challenge the state’s overall authority may outweigh legal ones
that promote its particular values. In other words, the state’s first instinct is
self-preservation. 

One issue that needs careful scrutiny in this area is the much vaunted role
of civil society. Amien appears to confine civil society to those organizations
and groups aligned with the human rights perspective. However, the MMB
debate has also seen intensive lobbying by conservative ulama and other as-
sociations (e.g., the Muslim Lawyers Association29) against the bill. Surely
they also form part of civil society? Either way, the concept of civil society
needs a more rigorous interrogation. Asad is quite cynical on whether such
organizations claiming to represent civil society actually represent society at
large, for he tends to view them as lobbying and special interest groups. In
the case of the MMB debate, it is difficult to gauge what “real” constituencies
are being represented by certain vocal parties.

Ethics, the Law, and Habitus
According to Asad, the colonial situation is defined by the power to make a
strategic distinction between public law and private morality. This separation
is crucial because it enables the legal work of educating subjects into a new
public morality, a morality that is conducive to secular sensibilities.

But the law and morality are related to each other in “complicated ways,”
and legal verdicts are inevitably informed by the prevailing moral sense. If
such an organic relationship is lacking, if organic conceptions of justice and
underlying experiences are no longer relevant to the maintenance of the law’s
authority, “then that authority will depend entirely on the force of the state ex-
pressed through its codes.”30 While secular public morality in Europe might
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have an organic connection to the law (it was, after all, a gradual outcome of
a historical process), such a public morality had to be imposed by the state in
late nineteenth-century Egypt. There, traditionally, public morality had been
organically connected to the Shari‘ah.

The notion of an organic relationship, habitus, is critical to understanding
the “embodied” or living Shari‘ah as opposed to statist conceptions. Habitus,
at least in the sense that Asad uses it, has been defined as a concern with ethical
formation preceded by specific pedagogical steps through which moral char-
acter is acquired. These moral virtues (fortitude) are “acquired through a co-
ordination of outward behavior (e.g., bodily acts, social demeanor) with
inward dispositions (e.g., emotional states, thoughts, intentions) through the
repeated performance of acts that entail those particular virtues or vices.”31

And so, for Asad, the Shari‘ah is fundamentally not a set of sacred rules,
but the ground for the development of virtues, the latter being imbibed from
the Prophetic example (the Sunnah):

Fiqh is critical to the process not as a set of rules to be obeyed but as the
condition that enables the development of virtues ... Implied in this concep-
tion of fiqh is not simply a comprehensive structure of norms (aúkŒm) but
a range of traditional disciplines, combing both Sufism and the Shari‘ah, on
which the latter’s authority depends. In other words, Abduh sees the “Islamic
tradition” (the sunna) not merely as a law whose authority resides in the su-
pernatural realm, but as a way for individuals to discipline their life together
as Muslims. The role of pain-penalty is not to constitute moral obligation,
but ... to develop virtue as a habitus.32

Asad cites the thirteenth-century polymath Ibn Taymiyyah as having had
an affinity with this conception of the Shari‘ah: 

In this view [Ibn Taymīyyah’s], the performance of the Shari‘ah – spiritual
cultivation of the self through ‘ibŒdŒt (acts of worship), the entire range of
embodiments that define worship, together with supererogatory exercises
as well as the norms of social behaviour ... – are all interdependent.33 [my
emphasis]

I believe that the notion of habitus brings an important dimension to the
MMB debate, one that goes to its very heart. All of the involved parties (rights
activists, accommodators, and rejecters) agree that the plight of women, par-
ticularly widows and divorcées in polygamous marriages, needs to be urgently
addressed. They disagree on how this is to be done, and hence their differ-
ences. Legal recourse is, of course, essential to ensuring relief.
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However, as per the notion of habitus, a vulnerable outcome for such a
woman cannot be separated from the factors that led her into such a marriage
in the first place; the social relationships she forges within that marriage; her
relationship with her family, her community, her local imam; and the beliefs
and practices that help sustain her in that marriage – in other words, the whole
interrelation between family, community, texts, cultural practices, and religious
authority that also form part of that marriage. An engagement with her “human
rights,” the state-sanctioned secular public morality, often misses the point be-
cause this is not part of her organic discourse, which is rooted in a distinctly
different tradition of values that the state views as privatized morality.34

Again, this is not to say that the two are incommensurable. As intimated
previously, there are areas in which state values and privatized values overlap,
and this is where accommodation and concurrence occur. Nevertheless, the
tradition’s epistemological and ontological foundations remain distinct.35 But
while the overlapping may be legally “co-incidental,” it speaks to an important
social reality: The South African Muslim community, in its encounter with
the country’s broader social forces, naturally acquires new sensibilities and
terms of reference. Religious leaders have to take these sensibilities into ac-
count and formulate the ideals of habitus in light of the new context. They
may also take from the new terms and concepts on offer, but with a view to
reinforcing these ideals. 

As an illustration, I would like to refer to a talk by Shaykh Yusuf da Costa,
head of a Cape Town Sufi order. The talk, entitled “The Abuse of Our
Wives,”36 views “abuse” very much akin to the manner in which human rights
activists would employ it. He cites the following statistics: 80% of women
experience emotional abuse (being humiliated, degraded, insulted, threatened,
and scoffed at); 90% experience physical abuse (being punched, kicked, and
scalded); 71% experience sexual abuse (including being raped or forced to
watch pornography); and 58% experience economic abuse (such as being
forced to hand over their wages). 

Yet having accepted these definitions of abuse, da Costa locates its so-
lution not with the law, but very much within the habitus of the Muslim
community: 

I’m not saying you are doing this. I’m saying this to you so you can teach
your children about such abuse. We must be examples in our homes, of
mawaddah [love] and raúmah [mercy]. As fathers, we must be examples in
our homes not of violence, not of abuse, but of love, of tenderness, of kind-
ness, of regard for our wives.
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A Muslim’s primary orientation ought to be toward the afterlife, for one
will eventually die and be held accountable by God for one’s deeds. Da Costa
forcefully reminds his audience of the deep interpenetration between this life
and the next by linking abuse to God’s Record of Deeds: 

The worse type of abuse you get in Muslim and other homes, and I’m sorry
to say this, is that husbands slap their wives, punch them, hit them, kick
them, shove them, scratch them, throw things at them, and beat them up.
They threaten them, attack them, lock them up in the house, throw them out
when they are sick, or injured or pregnant. This is physical abuse. In so many
cases these things happen. We must be extremely careful because everything
that we say and everything that we do are recorded! All those slaps, all those
kicks, all those shoves, all those threats, all those swear words, all those at-
tacks are all recorded. How can we, and I’m sorry to say this, do that, and
then that night we want to go sleep with that wife? How can we do that?
What kind of animal behaviour is this? Do we think that the cries of our
wives go unrecorded? 

The problem of abuse is fundamentally addressed by reorienting attitudes
toward women, particularly wives and mothers, a process that (for Muslims)
is sourced in Islam and significantly impacts the texture of relationships: 

Surely the important thing about our relationships with our wives should
be according to what Allah says. What does Allah Almighty say? How
must I treat this woman? How should I care for her? What should my re-
lationship be with her? What must I do for her? How kind should I be to-
wards her? Most of our mothers, almost all of mothers, spend most of
their day serving us free of charge. There is no compulsion in the religion
for that. I want to repeat that. I hope some of the ladies upstairs are lis-
tening to me. There is no compulsion in Islam, saying that that woman
must cook your food, must make your tea, must see to the breakfast, must
clean the house, must feed your babies. Nothing like that! Nothing like
that! But we will let our wives serve us and our children, day in and day
out, day in and day out, day in and day out and show little kindness. We
never say: “Thank you!” I know of one man, he has passed away, who used
to sit next to his wife when they ate. When they had finished, he would put
his arm around his wife and kiss her on her cheek and say: “Thank you,
bokkie.” What a man! May Allah give him a good place in the Hereafter,
Amin.

This texture is undergirded by an ontological awareness of the position
of women in the greater scheme of things:
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My appeal to you is that we must look at our relationships with our wives,
and see in fact whether we are applying the rules of the Qur’an. And we
must encourage our children to understand that part of the respect and the
regard for their mothers must be because mothers are three degrees higher
than fathers, and the respect for daughters is because they are two degrees
higher than sons. 

According to da Costa, the unacceptability of abuse (similarly defined)
from both the perspective of secular human rights and the Shari‘ah, is an ar-
gument for looking to the wider interconnections demanded by habitus: the
relationship among law, orientation, texture, and ontology. But who is saying
this is, perhaps, just as important as what is being said. Da Costa, an ex-pro-
fessor of geography, is now a full-time deputy of the Naqshabandi order. He
is speaking from within this latter capacity, and therefore from within an au-
thoritative position within the habitus. This authority allows him to make an
organic appeal to the constituency of the habitus, thereby allowing its mem-
bers to move with his views, as it were. Were he solely to speak in his capacity
as ex-academic, this organic connection would hardly take place. 

Conclusion 
Asad’s insights provide new ways of thinking and critiquing the MMB debate,
which has largely taken place within the legal realm, along with some socio-
logical considerations (viz., the position of vulnerable women). But the de-
bate’s larger philosophical framework, which is implicit in all of the various
positions taken, have not been subjected to adequate reflection. And it is here
that Asad can make a valuable contribution, particularly in interrogating the
assumptions underlying certain positions. Applying his ideas to the South
African context unfolds itself in a nuanced manner. Philosophical incommen-
surability does not preclude convergence. Via its fiqh, which necessarily in-
teracts with secularization, the Shari‘ah can – and does – intersect with human
rights provisions. It is an “accidental” correspondence, as it were, but a vital
one nevertheless.

State and law go hand in hand, and it is important to recognize the state’s
coercive, intrusive power through that law. But we may also note that this po-
tential intrusion is governed by a variety of unpredictable political and civil
considerations that may thwart or delay a practical commitment to its pro-
fessed human rights perspective. Coercion into that perspective is not ax-
iomatic, for political and civil considerations appear to have played a role in
the continuing impasse.
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Asad’s application of habitus enriches the debate’s sociological dimen-
sion, compelling us, I think, to look beyond the legal realm for a more con-
sidered understanding of the issues in play. Law fits within a framework, and
it is that framework as a whole that needs to be grasped. Yet the contextual
notion of habitus, which constantly plays off the changing local and larger so-
cial forces it encounters, employs such encounters to vivify its ideals. 
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