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Abstract

Studying the works of medieval Qur’anic exegetes reveals that
they explored approaches to interpreting the Qur’an based on the
contextualization of Qur’anic principles and concepts. As this ar-
ticle will show, several of these approaches include the notions
textuality, intertextuality, and hypertextuality. This article exam-
ines one such approach by focusing on the use of textuality as a
linguistic mechanism to complement the juristic methodology of
codifying legal maxims (gawa ‘id fighiyah) from Qur’anic exe-
gesis. It explores a number of relevant Qur’anic exegeses and
synthesizes how Muslim exegetes view the use of textuality with
regard to the development of Islamic legal maxims. This article
also notes that legal maxims codified by this approach are poten-
tially subject to exception when applied to Islamic criminal law,
although, as this article ultimately explains, the basic rule may
be static. I also examine the claim that legal maxims codified di-
rectly from the sacred texts are unquestionable. This article con-
cludes that the remit of legal maxims codified from textual
revelations be done so directly or indirectly; however, this does
not preclude their actual application from scrutiny.
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Introduction

Contemporary Muslim scholars have expressed concern as to who holds the
ultimate authority to interpret the Qur’an in order to accommodate novel is-
sues. In searching for the roots of emerging Islamic legal maxims (gawa ‘id
fighiyah), analysis suggests that, intuitively, earlier Muslim exegetes have al-
ready explored some aspects of linguistic mechanisms. In-depth interpretation
of Islamic legal texts reflects that a number of fatwas have been based purely
on textuality.!

Studying these medieval exegetical works reveals that their authors ex-
plored approaches to interpreting the Qur’an based on the contextualization
of Qur’anic principles and concepts.? Three linguistic notions of interest in-
clude textuality (“aspects of text micro-organisation which contribute to the
overall effect of texts hanging together internally, reflecting coherence and
cohesion and responding to context”),’ intertextuality (‘“the way utterances re-
late to other utterances and ultimately to other texts performing relevant func-
tions”),* and hypertextuality (“a matter of interconnection between different
sets of text in a more or less coherent way”).’

Islamic Legal Maxims

Islamic legal maxims, defined as “legal rules,” are coined in concise statements
that encompass general rulings in cases that fall under their subject matter.®
One of Islamic law’s secondary sources, they emerged late as an independent
science and aphoristically subsume the Shari‘ah’a entire spectrum.

Muhammad Kamali observes that legal maxims are coined and codified
to depict a “general picture of the nature, goals and objectives of the Sha-
ri‘ah,”” especially the five basic legal maxims upon which the law’s tenets are
based.® This does not imply, however, that the codification of legal maxims
has been sealed, as many others can be found in Islamic jurisprudential works.
Some legal maxims may not be universally acknowledged, as they are con-
fined to a particular Islamic school of jurisprudence (madhhab). Classically,
Islamic legal maxims were codified by attributing their text to either the
Qur’an or the Sunnah of the Prophet. Occasionally they were attributed to an
earlier author, although the source might not have been provided.’

The above-mentioned argument has prompted contemporary Islamic
scholars to adopt two distinctly different approaches to studying the sources
of legal maxims: to adhere to classical Muslim methodology'® or to discuss
the sources of legal maxims and their derivation separately.'! Their approach,
based on the latter methodology, is not unique. Consider, for example, the dif-
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ferent methodologies used by Rasheed al-Amiri'? and al-Sawwati.'* Al-Amiri,
who holds that the legal maxims’ sources can be studied from the researcher’s
academic perspective, divides them into two schools of thought: the opinions
of independent mujtahidiin (legal experts in Islamic law) or of restricted muj-
tahidiin."* For al-Sawwati, however, their sources are studied according to six
textual inferences: nass (text in the Qur’an and Sunnah of the Prophet), ijma *
(consensus), sayings of the Prophet’s Companions and Followers, statements
by the mujtahidiin, and extrapolation of the branch of legal issues that have
the same legal consequences.'> However, gawa ‘id fighiyah are generally de-
rived from four main sources: the Qur’an, the hadith or prophetic tradition,
ijma‘, and statements by the mujtahidiin.'®

The Qur’an

According to Muslim jurists, the Qur’an is the most highly rated source from
which gawa ‘id fighiyah can be derived!” because, from a Muslim perspective,
it is the Divine Word of Allah. Legal maxims derived either directly or indi-
rectly from it are well-established, irrefutable, all-encompassing, and “carry
greater authority.”'® In terms of codification, textuality refers to direct and in-
tertextuality to indirect derivation.

In cases of direct derivation, Islamic scholars can easily understand the
obvious correlation between the legal maxim and the Qur’anic text. For ex-
ample, Q. 2:275, “wa ahalla Allah al-bay ‘a wa harrama al-riba ...” (But
Allah permits trade and forbides usury/interest),'” has become a universal
legal maxim that supports the theory of transactions (mu ‘@maldat). The verse
was revealed to clarify to disputing non-believers what was legal or illegal
in trade as well as to refute their claim that “innama al-bay ‘ mithl al-riba”
(Trade and usury [riba] are alike).?’ In principle, this verse made riba the
main reason to prohibit all unlawful transactions by focusing on the purpose
of Islamic law (magqasid al-shari ‘ah).*' Another verse that explicitly serves
as a legal maxim is “khudh al-‘afw wa amur bi al- ‘urfwa a rid ‘an al-jahilin”
(Be humbly forgiving, enjoin what is right, and turn away from the ignorant)
(Q. 7:199).2

Al-Qurtubi (d. 671/1273) deduces three maxims from this verse:

This verse contains three Islamic principles that become the following legal
maxims: khudh al- ‘afw commands that one be humbly merciful and forgiv-
ing, wa amur bi al- ‘urf commands that Muslims must enjoin what is right
in all situations, and wa a rid ‘an al-jahilin commands that Muslims turn
away from the ignorant or take no heed of ignorance.”
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As well as being created directly from Qur’anic texts, however, legal
maxims can also be deduced indirectly by reflecting upon the effective cause
of the rule (hukm) with which the Qur’anic texts deal. This methodology is
a common way to apply interpretation (ijtihad) to deduce legal maxims from
the Qur’an. However, one can pursue this approach only if one is both con-
versant with the Qur’anic context and a scholarly authority on Islamic law.
Therefore, before one may deduce legal maxims indirectly, one must have
reached the level of a mujtahid. How one can deduce legal maxims from the
Qur’an will be explained in the following section.

The Hadlith

The hadith literature, also known as the prophetic tradition, is the second
source of legal maxims.>* Muslims generally believe that the Prophet dis-
pensed concise but all-encompassing expressions that were rich in meaning.?
Two types of legal maxims are thought to originate from the prophetic tradi-
tion. Some Muslim jurists regard a large number of prophetic expressions as
qgawda ‘id fighiyah® with or without any paraphrasing. One example, derived
directly from the hadith, is “kull muskir haram” (Any intoxicant is forbid-
den),?” which reiterates that all substances that cause inebriation, whether ob-
tained from grapes, dates, or other materials, are regarded as haram because
that is the sole effective cause for this ruling. Furthermore, by analogy, using
cocaine or similar addictive substances is also forbidden.?® In addition, the ha-
dith “Ia darar wa la dirar” (No harm shall be inflicted or reciprocated)® is a
major maxim in Islamic jurisprudence. According to one interpretation, the
Prophet said: “Do not harm anybody and do not reciprocate harm for harm.”3

With regard to legal maxims derived indirectly, one notes that all five
major legal maxims®! are codified by means of intratextuality (intra-@yah) and
intertextuality (inter-nass). Intratextuality means interpreting the Qur’an or
formulating legal maxims from two or more Qur’anic verses, while intertex-
tuality necessitates combining both Qur’anic and hadith texts. It is important,
however, to acknowledge that the legal maxim “al-mashaqqah tajlib al-taysir”
(Hardship begets facility) is obtained by intertextualizing concepts from var-
ious Qur’anic verses and hadiths, which indicate the removal of hardship (raf”
al-haraj).** The fact that this maxim is codified using both inter- and intra-
textuality suggests that it is more broadly applicable with regard to novel con-
temporary issues.*

The majority of maxims derived directly from the Qur’an and prophetic
tradition are generally restricted to particular issues and specific matters, be-
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cause they emerged from within the cultural circumstances in which the text
was formulated.

‘Aishah narrated that a man bought a male slave and made use of him after
he had discovered a defect in him and then returned him [to the original
owner]. He [the slave’s original owner] said: O Messenger of Allah! He has
used my slave. The Messenger of Allah replied: “Revenue goes with liabil-
ity” [al-kharaj bi al-daman].”**

A hadith narrated by both al-Bukhari and Muslim from Ibn Abbas also
reports that the Prophet said:

If people have been given ... of their claims, some people might have
claimed the blood of men and their properties, but the onus of proof is on
the one who claims and the oath is on the one who denies.*

These two legal maxims, derived directly from the Prophet’s utterances,
are indeed specific to the matters of transaction and witness in Islamic ju-
risprudence. But the latter maxim can also be used in other matters that require
bearing witness, such as commercial transactions, criminal investigations, and
marriage contracts.

By and large, the quantum of legal maxims derived directly or indirectly
from the two sources of Islamic law cannot be overstated. Ibn al-Qayyim re-
flects upon the important role text plays in deriving Islamic legal maxims:

If the followers of the madhdahib [schools of Islamic jurisprudence] have
the ability to regulate the opinions of their madhahib by using certain
general sayings that encompass what is lawful and what is not, in spite
of their lack of eloquence compared to Allah and His Messenger, then
Allah and His Messenger are more capable of achieving that. This is be-
cause the Prophet pronounces a comprehensive statement that is consid-
ered as a general principle and a universal proposition that encompasses
endless detail.*

The directly or indirectly codified legal maxims could be branded as text-
based. In this way, they become an invaluable indication of authenticity and
authority as legal evidence.?’

Ijma‘ and Statements by the Mujtahidiin

Legal maxims can also emerge as a result of 7jma  among the Prophet’s Com-
panions. The maxim “al-ijtihad la yunqad bi al-ijtihad” (A ruling established
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by means of ijtihdd is not reversed by another ijtihad)*® is said to have been
attributed to Caliph Umar and supported by the Companions.** Maxims that
emerged from this type of consensus are very rare. However, a number of
legal maxims have resulted from statements made by the mujtahidin® as a
result of their thorough extrapolation of details from the sources of Islamic
jurisprudence.

The expressions that form Islamic maxims could have stemmed either
from a Companion or a Follower, or from jurists belonging to a particular
Islamic school of jurisprudence (fiugaha madhahib). One of the most famous
Islamic legal maxims abridged from a leading Islamic scholarly expression
is “ld yunsab li sakit kawlun” (No statement is imputed to someone who
keeps silent)," which was formulated from an expression by Imam al-Shafi‘i
(d. 820).** Another maxim, “al- ‘Gdah muhakkamah” (Custom has legal au-
thority),* is reported to be rooted in a statement made by ‘Ubaydullah al-
Karhki (d. 340/951): “al-asl anna al-su’al yamdi ‘ala ma ta‘arafa kullu
qawmin fi makanihim” (The principle is that a question should be based on
the understanding of people in their environment).**

In this way, Muslim jurists addressed the issue of legal maxims and
their codifications. However, the overall study of legal maxims prompts
scholars to diversify their approach to include linguistic mechanisms, which
are perceived as pro-dynamic, instead of adhering solely to the existing tra-
ditional approach. The approach is open to more dynamic codifications of
legal maxims designed to solve problematic issues in all spheres of pres-
ent-day life. Moreover, this methodology is expected to encourage a
broader and more intellectual vision that can help Muslim jurists under-
stand how ijtihdd can be achieved in today’s environment without being
derailed from the Shari‘ah’s unique message.

Textuality and Qur’anic Exegesis

Linguists across cultures have submersed themselves in the potentiality of
texts and their illocutionary and perlocutionary acts to understand what a text
and its texture are meant to achieve.* In order to avoid arriving at a pseudo-
interpretation of a given text, especially when it is meant to mirror a divine
ruling, textuality is considered an appropriate starting point from which to
develop meaningful rulings. According to Francois Rastier, textuality is a
“totality of the properties giving cohesion and coherence and that renders a
text irreducible to just a succession of utterances.”*® Many discourses on po-
etic translation maintain that “contexts are real and that they are commonly
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utilized by the language user as strategic configurations within which mean-
ings are constructed.”’ Considering the context in which a text is uttered in-
volves deconstructing all of its properties, including its lexical, rhetorical,
and pragmatic elements.

In any meaningful text, one of three strands must be observed: expos-
itory, argumentative, and/or instructive text typologies.* When considering
whether a text has been adequately explored, linguists acknowledge several
basic standards of textuality, such as cohesion, coherence, situationality,
intertextuality (both micro and macro), intentionality, acceptability, and in-
formativity.* The first two standards are relevant to the textuality discussed
in this article, whereas intentionality can also be germane to the notion of
intertextuality between texts at the micro-level. The third and the fourth
standards are advanced textuality mechanisms and adhere less to the para-
digm of hypertextuality.>® In other words, they are elements of intertexuality
that will be discussed in a future article. The last three standards are ele-
ments of macro-textuality and can be branded as genres that are elementary
to hypertexuality.

It is worth noting that an interpretative approach views a text from two
angles. One approach takes a hermeneutical view, in which deconstructing
or reading meaning into a text reduces its perceived divinity and sanctity.!
This approach can be considered a hard-line interpretation, because under-
standing such texts in their literal sense would obscure their core meaning.
The other approach takes a linguistic view, which sees text as “a stage of
language that confines itself to generality,” thereby endorsing an interpre-
tative style that allows a “(re)construction of textual meaning through a ty-
pology of the text.”s? This can be seen as an open-ended approach, one that
subjects divine texts to vulnerability in the sense that Divinity cannot con-
trol the texts.

Classical Muslim exegetes have shown tremendous interest in interpreting
the Qur’an using textuality and other approaches. The most famous textual-
ity-based exegeses to interpret (fafasir) the Qur’an are al-Zamakhshari’s (d.
1144) Al-Kashshaf and Razi’s (d. 1210) Tafsir Mafatih al-Ghayb.> Textuality
in Qur’anic interpretation could also feature in body language, as Mahdi Arar
elucidates.>* Abdullah Saced identifies four typologies of exegesis in Islamic
hermeneutics, which he brands “traditional-based fafasir”: interpretation of
the Qur’an by means of the Qur’an, by the Prophet’s sayings, and by those of
the Companions and Followers.>> All of these categories of tafdsir, which are
genres of intertextuality, can perhaps be understood as hypertextuality ap-
proaches in their modern contexts.
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Saeed suggests another meaning for textualism: interpreting the Qur’an in
connection with a text-tradition-based approach that strictly relies on linguistic
mechanisms. In other words, textualism or a textualist approach suggests that
the Qur’an’s sociohistorical context be excluded from any interpretation.>

Studying the importance of textuality in Qur’anic exegesis in modern
Muslim literature features in Abdel Haleem’s Understanding the Qur’an
(1999). He heralds the vibrant style of interpreting the Qur’an not only from
the viewpoint of lexical structures, which includes textuality, but also in terms
of the text’s intertextual typology.>” Combining the efforts of classical Muslim
linguists and exegetes with modern approaches to interpreting the Qur’an,
Abdel Haleem acknowledges that:

The importance of rhetoric [balaghah], especially the science of meaning
[ ‘ilm al-ma ‘ani] and the science of metaphorical language [ ‘ilm al-bayan),
for interpretation [fafSir] in general is universally recognized, and attention
paid to it by such commentators as Zamakhshari and Razi gives their work
particular distinction.>®

A specific aspect of baldghah, which helps scholars to identify the mean-
ing of texts, is ‘i/m al-ma‘ani. This linguistic aspect contributes to encoding
the texts and revamping their structure, which invokes the text’s locutionary,
illocutionary, and perlocutionary acts. Observing how this approach has con-
tributed to Qur’anic exegesis, Abdel Haleem remarked that recognizing the
concept magam (context of situation) and how it helps to determine the func-
tion of utterance has given scholars of baldghah credibility.>

The jurists’ efforts to codify legal maxims through textuality provides a
better understanding of the law’s basic tenets. For example, one can conclude
initially that “al-nikah wajib” (Marriage is obligatory) based on fa ankihii
mda taba lakum (Then marry women who please you) (Q. 4:3).%° The phrase
fa ankihii is an imperative, the fundamental principle of which, according to
the majority of Islamic jurists, is obligation. The original imperative utterance
denotes obligation: “al-asl fi al-amr al-wujiih.”®' This necessitates consider-
ing marriage as an obligatory act. Yet one can argue that prophetic tradition
reports that the Prophet said “Marriage is his Sunnah”®* may be alluding to
sunnah wajib (obligatory practice sanctioned by tradition), as other hadiths
resemble sunnah but are, in practice, obligatory. A counterargument might
question that if the verse is thought to be a commanded obligation, then
would the violator be punished, taking into account that, by definition, Is-
lamic law rules that perpetrators are to be punished for failing to fulfil that
which is commanded?® A succinct answer might be “/a wajib ma‘a la-‘ajz”
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(There is no obligation in the face of incapacity).* This rule is not only rele-
vant to the issue in question, but is also applicable to all other issues con-
cerned with obligatory duties.%

Textuality in the Codification of Maxims
Related to Criminal Law

There are many ways in which textuality can be used to codify legal maxims
for Islamic criminal law. As stated above, knowledge of Arabic, including
knowledge of lexical constructions and the pragmatics of utterance, is a central
requirement. Qur’an 2:188, “wa la takulii amwalakum baynakum bi al-batil”
(And do not consume one another’s wealth unjustly), is meant to signify the
prohibition of any activity involving corruption and the embezzlement of
someone’s property (e.g., theft, usurpation, adultery, and even unlawful
killing), for all of these acts are considered tantamount to taking someone’s
property unlawfully (bi al-batil).*® Without paraphrasing to suit legal codifi-
cation, the verse’s structure explicitly outlaws any activity equated with “cat-
ing people’s property without legal permission.”®” However, from this text
one could also indirectly coin another legal maxim: “kull ‘aqd batil haram”
(Every unjust contract is unlawful). Justification for such haram-ization is
based on an established rule in the principles of jurisprudence (usiil al-figh):

“Nahy yadullu ‘ald al-tahrim” (Prohibition implies unlawfulness).%®

Legal Maxim of Retroactivity in Islamic Criminal Law

Crimes and their punishments do not emerge in a vacuum. From an Islamic
religious perspective, punishments result when egotism drives humans to per-
petrate vicious acts. Throughout the Qur’an, Allah explains that human beings
were created with two choices between which each individual must choose.®
Thus, in order to establish natural justice, they are exonerated from any wrong-
doing until an act is forbidden, as stated in the Qur’an: “wa ma kunnd
mu ‘adhdhibin hatta nab ‘atha rasiilan” (and never would We punish until We
sent a messenger [to give warning])” (Q. 17:15). Islamic criminal law states
categorically that no one shall be criminalized if s/he is unaware of the law.
In other words, ignorance of the law or its facts” affects the determination of
the accused’s criminal intent.

This rule was established under the legal maxim “wa la jarimah wa la
‘ugiibah illa bi al-nass” (No crime and no punishment without textual evi-
dence).” The textual evidence which justifies this maxim, among others, is
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the above-mentioned Qur’anic verse 17:15, which is taken as explicit evidence
for the law’s non-retroactive nature. According to al-Qurtubi (d. 671/1273),
this verse implies that due process must be followed in establishing rules.”
Al-Shingiti has progressively linked this verse with many others that allude
to the phenomenon of retroactivity with regard to the law. For example: “rusu-
lan mubashshirin wa mundhirin li’alla yakin li al-nas ‘ald Allah hujjat ba ‘d
al-rusul” [We sent] messengers as bearers of good news and to forewarn so
that humanity will have no argument against Allah after the [coming of] mes-
sengers) (Q. 4:165) and “dhalika an lam yakun rabbuk muhlik al-qura bi zulm
wa ahluha ghafilun” (This is because your Lord would not destroy the [pop-
ulations of] towns for their wrong-doing while their people were unaware [that
their action was forbidden]) (Q. 6:131, cf., 5:19, 6:155-57).

Without digressing into exegetical details about what these and related
verses indicate, it is certain that punishments will be fair when unambiguous
laws have been clearly established. It would be unjust to punish people for
their actions in the absence of a clear injunction in Islamic law. The law of
hudiid (predetermined punishments) is categorically stated in the Qur’an and
further explained in the hadith literature. The same can be said of gisas (retal-
iation), although its procedural implementation is open to many interpretations
and thus can be adapted and reformed according to the circumstances.”

The natural phenomenon of non-retroactivity is replicated in almost all
contemporary legal systems and is embedded in international human rights
charters. Mashood Baderin observes that this principle is not a new phenom-
enon confined only to international human rights, but is also a fundamental
principle in Islamic criminal law,” for, he writes, “The Qur’an had from its
inception reflected the rule of non-retroactivity in some of its injunctions ....”””

Cherif Bassiouni lists twelve major principles of Islamic criminal justice
and the rights of the accused in which the principles of “no crime without
law,” “no punishment without law,” and “no retroactive application of criminal
law” take first priority on the list.”* He observes that the principles of non-
criminality of humans stand as basic tenets in Islamic law, as confirmed by
and extrapolated from the divine Qur’anic text (see Q. 17:15).

The notion of non-retroactivity is not restricted to a particular genre of
crime in Islamic law, which contains three classifications of crimes: those that
lead to gisas (retaliatory punishments), hudiid, and ta zir (discretionary pun-
ishments).”” According to Abu Zahra, all of these genres are subsumed under
the legality of crime: no act shall be considered criminal, nor shall its perpe-
trator be punished, until legislation has been passed through due process and
unequivocally made public knowledge.”
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Textuality in the Verses on Qisas

Qisas crimes are those that claim lives or inflict bodily injury.” Textuality is
featured in those verses that clearly prohibited killing and committing homi-
cidal crimes, such as:

O you who have believed, prescribed for you is legal retribution [gisas]
for those murdered: the free for the free, the slave for the slave, and the
female for the female. But if the killer is forgiven by the brother [or rel-
atives, etc.] of the killed against blood money [diyah], then adhering to it
with fairness and payment of blood money, to the heir should be made in
fairness. This is an alleviation and a mercy from your Lord. But whoever
after this transgresses [i.e.., kills the killer after taking blood money], will
have a painful torment. And there is for you in legal retribution [saving
of] life, O you [people] of understanding, that you may become among
the righteous [al-muttagiin]. (Q. 2:178-80)

Based on this verse alone, the following legal maxim could be codified:
“al-asl fi al-qisas al-musawat” (The foundation of gisas is based on equal-
ity). Based on this word’s lexical meaning, al-Sa‘di observes that its con-
notation indicates al-musawat (equity) in the process of retaliation, for a
culprit would be compensated in exactly the same way he/she has commit-
ted a crime.*® The law of gisas is arguably contested among Muslim schol-
ars due to the fact that other verses imply the inequality of human beings
when it comes to executing the law.?! The traditional paradigm is that Islam
fosters justice and equality before the law. As Anwar Qadri affirms, the
core principle of criminal law is that of justice, which incorporates equality
before the law and protection of an individual’s rights.®? This affirmation
calls for a further explanation as to why criminal law discriminates between
punishments allotted to the slave and the freeman, to the Muslim and the
non-believer.®

The above-mentioned verse implies that where there is discrepancy or in-
equality (e.g., gender, religious, or social) between the perpetrator and the vic-
tim in crimes involving homicide, then the rule of equity is invalidated. The
majority of Muslim jurists (except the Hanifis) agree that if a freeman kills a
slave or a Muslim kills a non-believer, then the rule of equity in retaliation is
not applicable.® This article argues that Islamic law considers the prevailing
norm of any existing generation. The equality alluded to in Q. 2:178-80 can
be better understood when intertextuality and hypertextuality are explored to
understand the context in which the verse is rooted.
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The verse’s structural progression ostensibly indicates that kutiba does
not necessarily mean furida, which literally and apparently means “ordained
or made compulsory,” as meant in other ordinances such as in the use of
kutiba in Q. 2:183. The explanation given to this shift in meaning is that if it
were mandatory, the option of clemency would not have been given in the
running of the verse which says: “fa man ‘ufiya lahu min akhihi” (... but if
the killer is forgiven by the brother [or relatives] of the killed against blood
money).

According to al-Qurtubi, the meaning of kutiba does not imply an oblig-
atory resolution, but rather suggests that if the victim’s relatives and the
culprit’s family fail to resolve the matter, then the last resort will be retal-
iation.*® The interpretation of kutiba takes on another dimension in al-
Tabari’s exegesis (d. 310/923): the meaning of kutiba in the verse indicates
the rule of equity in retaliation. In his effort to articulate that the verse’s struc-
tural elements are cohesive and comply with cooperative rules of utterance,
he states:

Fain gala qa’il: afard ‘ald waliyyi al-qatil al-qisas min qati waliyyihi? Qila
la, wa lakinnahu mubah lahu dhalik, wa al-‘afw wa akhdh al-diyah, fa in
qala wa kayfa qala: “kutiba ‘alaykum al-qisas”? Qila: Inna ma ‘na dhalik
‘ald khilaf ma dhahabta ilayhi, wa innama ma ‘nahu: ya ayyuh alladhina
amanii kutiba ‘alaykum qisas fi al-qatla [...] ay anna al-hurr "idhd qatala al-
hurra, fa damu al-qatil kuf’li dami al-gatil wa al-qisas minhu diina ghayrihi
min al-nas, fa la tatajawazi bi al-qatl ila ghayrihi mimman lam yaqtul, fa
hinnahu haram ‘alaykum an taqtulii bi qatilikum ghayr qatilihi [...] “la an-
nahu wajaba ‘alayna al-qisas fard wujib fard al-salat wa al-siyam.¥

A close translation of the verse follows:

If someone asks: Is it imperative on the relative of the victim [the deceased]
to take retaliation from the one who killed his relative? The answer is “no”;
however, it is permissible for him to do so as it is permissible for him to for-
give and to take blood money. If he asks [further], “But why did Allah say:
‘Retaliation is ordained on you?,” it will be said [in reply] that, indeed, the
meaning of it [kutiba] is not as you opine. Indeed, the meaning is: “O you
who believe! The law of retaliation is ordained on you ... that is if a freeman
killed a freeman, the blood of the killer is equal to the blood of the one killed
in retaliation from him and not from any other person. Thus do not transgress
by obtaining retaliation from someone else who did not kill. It is indeed un-
lawful for you to do so ....”

Therefore retaliation, unlike prayer and fasting, is not compulsory.
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This logical interpretation, which considers the verse’s lexical structure
and syntax, confirms the notion of equity as regards gisas. Otherwise, the
verse’s final segment, which encourages forgiveness, would be a contradic-
tion.® Based on this disagreement over the perlocutionary act of kutiba, an-
other non-imperative legal maxim can be invoked: “hal al-asl fi al-gisas
al-wujiub aw al-nadb?” (Does the fundamental principle of gisas indicate ob-
ligation or commendation?). This question implies that opinions differ, es-
pecially when killing is intentional. Two dichotomous views on this issue
exist. In Abu Hanifa’s opinion, and based on this verse, when an intentional
homicidal crime has been committed, gisas must be awarded to the culprit
without the option of clemency. From the verse itself, al-Shafi‘i and other
jurisprudential schools infer that the victim’s relatives should be given the
option to choose between gisas or diyah, depending on their circumstances
and preference.®

Qadri offers a balance between these opinions: gisas does not necessarily
mean that punishment must be meted out on the culprit. In contrast, the vic-
tim’s relatives are encouraged to consider accepting compensation.”® Con-
ceivably, the Qur’anic verse that forms the basis for enacting the law of
retaliation: “fa man ‘ufiya lahu min akhihi” (but if the killer is forgiven by
the brother of the victim” (Q. 2:178), suggests clemency. The perlocution of
this verse was translated into action when Umar pardoned a man who, con-
victed of homicide as gisas, was about to be executed. According to Awdah
and a host of other classical Muslim jurists, when the accussed was brought
to Umar to receive his punishment, a female relative who had the right to re-
taliation stood up and renounced her right to exercise this judgment. Umar
glorified God, saying: “The culprit has been freed from death.”! This deci-
sion emphasizes the fact that although the law of retaliation is an important
deterrent, clemency is a core element of love, tranquility, and fraternity on
Earth.

Another issue that merits closer examination in terms of the justification
of inequality is the case of a group who kills individual. There is an unresolved
discrepancy among Muslim jurists as to whether a group can be punished for
taking a life and/or committing bodily injury. According to the majority of
Muslim jurists, all perpetrators are to be held responsible, depending on their
intentions (gasd).”? For example, if a group intentionally sets fire to a house,
thereby damaging the property and killing its inhabitants, then all of its mem-
bers must repay the house’s value and be subjected to gisas. This ruling is
based on the Umar’s reported statement: “If all the people in San‘a’ [in Yemen]
are involved in killing him, I will kill them all.”*



Zakariyah: Textuality as a Linguistic Mechanism 35

It is also germane to the spirit of Islamic law to enact gisas so that no
one will subvert the law.* The Zahiri school, however, opposes this view on
the grounds that there is no justice in killing a group to retaliate for the death
of one person, because the law of retaliation is based on equity and killing
many people for the sake of one person is antithetical to equity.”> One point
that should be made clear at this juncture is that although equity is advocated
in the law of retaliation, one should note that gisas is enacted for another rea-
son, such as retribution and deterrence. Even if the victim or the victim’s rel-
ative shows clemency, the law of retaliation still imposes a penalty to secure
one of its aspects, as set out in Q. 2:178. That is to say, the established rule
in criminal law is that a guilty person shall not go free. This can be textually
derived from:

Wa ma kana li mu’min an yaqtula mu’minan illa khata’an, wa man qatala
mu’'min khata’fa tahrir raqgabat mu 'minah wa diyah musallamah ila ahlihi.
(And never is it for a believer to kill a believer except by mistake. And
whosoever kills a believer by mistake, then he must set free a believing slave
and give compensation [diyah] to the deceased’s family, unless they remit

it.) (Q. 4:92)

A legal maxim, “al-diyah tahull mahalla al-gisas kullama imtana’ al-
qisas” (Recourse to blood money shall be sought in case of any impediment
to implement retaliation),”® derived from this verse is at the center of dis-
cussion around criminal liability. This rule that allows forgiveness and mercy
toward the accused takes into consideration not only the culprit’s interest
and rights, but also those of the victim, in particular, and of the public at
large.

Texuality in the Verses of Hudud

Hudiid crimes are those offenses for which punishments have been specifically
predetermined and recorded in texts. Punishment cannot be altered once such
a crime has been reported and the accused individual(s) convicted.”” In-depth
study of the structures of the relevant verses apparently reveals that these pun-
ishments are based on equity. For example, there is no disparity as to the de-
gree of the punishment to be applied with respect to gender, inasmuch as there
is equality in one’s personal status in terms of maturity and matrimony.” When
examining the verse that sets punishment for theft (sarigah), the emphasis is
clearly placed on the verdict (viz., amputation of the hand) regardless of the
perpetrator’s gender: “wa al-sariqg wa al-sariqah fa aqta ‘it aydiyahuma jaza’a
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bi ma kasaba ([ As for] the thief, male and female, amputate their hands [from
the wrist joint] in recompense for what they committed” (Q. 5:38). This is
also true of the verse on adultery (zina):

Al-zaniyah wa al-zani fa ajlidi kull wahid minhuma mi’ah jaldah wa la
ta’khudhkum bi hima ra’fah fi din Allah [...] wa liyashhad ‘adhabahuma
ta’ifah min al-mu’'minin. (The [unmarried] woman or [unmarried] man
found guilty of sexual intercourse, flog each of them with a hundred lashes.
Do not pity them in a punishment prescribed by Allah [...] and let a party
of the believers witness their punishment). (Q. 24:2)

From the clear structure of the texts, which contain no ambiguity or ex-
ertion, a legal maxim could thus be codified: “al-hadd mubniy ‘ala al-
musawat’ (The hadd punishment is based on equality). Thus, a woman cannot
be given a lesser punishment for theft or illegal sexual intercourse on the
grounds of her gender.” But this does not, however, suggest that there are no
other circumstances in which disparity does apply, especially in the case of
adultery.

Al-Shingiti contends that the generality of the above verse, with regard
to a guilty female slave, has been specified in Q. 4:25: If a female slave com-
mits zind, she should be given half the punishment of a free woman (muh-
sinah).'® Conceivably, problems might arise as to the appropriate punishment
for a married female slave. It is unclear whether a conflict would arise between
the rule of full versus half punishments in the case of stoning to death (rajm),
as stated earlier.!"!

Inequality also exists in Audiid law in the claims of rape (attempted or
actual). When a woman claims to have been raped, her claim will be heeded;
but when a man claims to have been sexually assaulted by a woman, his
claim will be dismissed.'”” According to the Hanbalis, as women do not
forcibly coerce men into sexual acts, any such claims must be rejected and
the hadd punishment applied.'® The Hanbalis argue that zina cannot occur
without the man’s consent and desire.!* However, in this regard, all other
Sunni legal schools overtly or covertly consider a man’s claim of coercion.'?”
According to the Hanifis, a man’s claim of coercion is subject to doubt and,
according to prophetic tradition, hudiid law should be averted in the face of
doubt. 1%

Going beyond the spirit of equality, reflection on the structure of verses
related to hudiid punishment also suggests that the law is deeply concerned
with deterrence and not only with imposing the mandated punishments. With
regard to zind, Q. 24:2, presented several paragraphs earlier, affirms the im-
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portance of witnessing as a deterrent to this sort of punishment. Sa‘d Zufayr
observes that a punishment inflicted in secret would only affect the culprit.'®’
From an Islamic legal point of view, however, a punishment carried out in
public serves as a deterrent as well as a lesson.!”® The product of the above
discussion, in relation to codification, is the emergence of a legal maxim:
“al-hudiid aw al- ‘ugitbat al-mugaddarah shari‘an mabniyan ‘ald al-zajir’
(Hudiid punishments are based on deterrence).!” The method of achieving
said deterrence could vary depending upon the nature of the crime commit-
ted. Such variations can only be discussed, however, when Islamic texts are
studied using an intra- and an intertextual methodology. '’

The role of Islamic penal law, which serves both preventive and curative
purposes, is naturally multifaceted. Nasir Mehemeed observes that these
punishments are designed to protect society from the acts of aggressors as
well as purify their souls “and [to] put a stop to [further] aggression and
crime.”'! This simplicity of generalization might be misconstrued in the
sense that all punishments must be carried out. He argues that justice can
be achieved only by punishing convicted criminals.!’> Similarly, Majid
Khadduri proclaims that while individuals have legal rights, each individual
must also bear the legal consequences of their omission.!'* While this posi-
tion is true to some extent with regard to various aspects of criminal penal-
ties, there are many areas in which clemency is espoused, as explained
above.

Textuality in Qur’anic discourse can also be found in the three-stage pro-
hibition of alcohol (khamr): while the use of alcohol is sinful, it might prove
slightly beneficial for some people (Q. 2:219); the consumption of alcohol is
prohibited due its abuse in certain situations (Q. 4:43); and its clear and total
prohibition due to its being an evil inspiration (Q. 5:90-91). However, when
applying textuality to derive maxims from these three revelations, each one
must be examined in isolation. This could, perhaps, result in a wrong pre-
sumption and thus engender a faulty fatwa.

For example, examining Q. 2:219 in isolation might give one the im-
pression that consuming alcohol could be slightly benefical. Thus an argu-
ment for consuming it could be made on the grounds of necessity, although
the hadith literature states that the Prophet saw no such medicinal use in
it."!* The fact of the matter is that if other texts are brought into the loop
using inter- and hyper-textuality, one might suggest that the dictates of ne-
cessity allow the use of a substance containing a miniscule amount of alco-
hol. This conclusion may be drawn when using intertextuality to study other
texts in which certain prohibited materials are allowed for a certain reason.



38 The American Journal of Islamic Social Sciences 30:1

Therefore, one can arguably codify the following maxim: “ma lam yukhamir

fa laysa bi khamr” (What does not intoxicate is not alcohol). It is therefore
prudent to question the cause ( i/lah) behind alcohol’s prohibition: Is it the
substance itself or its effect that warrants prohibition? In terms of its efficacy,
must we insist on arguing its pre- or proscription when we can treat dying
patients with drugs in an alcoholic solution after all other treatments have
failed? Controversial opinions on this issue abound.!"* However, especially
in the field of modern medicine, prohibiting medicinal substances tainted
to some degree by alcohol would be practically impossible.

Qur’an 4:43 might suggest that this Islamic injunction is based on alo-
chol’s ability to intoxicate, as the prophetic hadith explicitly indicates that
“kull muskrin haram” (Any substance that intoxicates is prohibited).!’® As this
is a legal maxim in its own right, one might question whether using an inher-
ently non-intoxicating or a pre-fermented substance is permitted, even though
excessive consumption might lead to intoxication.

Qur’an 5:90-91 ends this debate by declaring alcohol haram. But if
taken literally in isolation, this might well serve as a hard-line interpretation
of Islamic law, one from which the legal maxim “al-khamr haram” (Alco-
hol is prohibited) could be derived. Here, one might ask that if alcohol is
haram, can it be used in such products as perfume? Scholars who study
usiil al-figh have asserted that alcohol is saram in all of its ramifications (e.g.,
edible, cosmetic, and medicinal), because the phrase used in the hadith lit-
erature is general (‘@mm) and therefore imparts a sense of generality upon the
rulings.!’

Textuality in Ta‘zirat

In Islamic criminal law, fa zir punishments are discretionary, awarded by the
ruler or his/her representative, and enacted either by law or decree.!”® These
penalties are decreed for crimes for which the texts mention no specific pun-
ishments, even though they are considered to be crimes or offensive acts
against Allah’s rule or involve public disorder,'” as shown in Q. 5:3.

Forbidden to you [for food] are al-maytah (dead animals, cattle, beast not
properly slaughtered), blood, the flesh of swine, and that on which Allah’s
Name has not been mentioned while slaughtering, [that which has been
slaughtered as a sacrifice for others than Allah, or has been slaughtered for
idols] and that which has been killed by strangling, or by a violent blow, or
by a headlong fall, or by the goring of horns — and that which has been
[partly] eaten by a wild animal — unless it has been slaughtered before its
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death — and that which is sacrificed [slaughtered] on stone altars (nusub).
[Forbidden] also is to use arrows seeking luck or decision; [all] that is fisq
[disobedience to Allah and sinful].

This verse enumerates what foods are prohibited. Breaching this injunc-
tion could lead to violations of the Islamic rule, for which a discretionary pun-
ishment could be enacted. In the absence of a specific punishment laid down
by the texts against particular offensive acts, the ruler or his/her representative
has the right to legislate rulings that stipulate the punishments for such acts.
In this light, Abu Yusuf (d. 182/798) in his Kitab al-Khardj says: “al-ta ‘zir
ila al-imam ‘ala qadr ‘azam al-jurm wa sigharh” (It is left to the leader/judge
to decide an appropriate discretionary punishment considering the proportion-
ate [nature] of the offence).!” Thus, one can conclude that any offence that
has no prescribed punishment attracts a discretionary punishment, one that
will presumably cause the perpetrator to think twice before repeating the
crime. It also serves a warning for the general public, for knowledge of its ex-
istence will help maintain public order and protect the individual’s rights,
safety, and security.

Textuality in Daman

The Qur’anic verse verse “wa la ta ‘zir wazirah wizra ukhra” (One should not
be convicted of the crime of another) (Q. 35:18), a legal maxim directly cod-
ified from the Qur’an, has been consistently applied in criminal law. The only
exception is when, in the case of homicide, the culprit’s blood relatives
(‘agilat)'*' share the responsibility for compensation on his/her behalf. Awdah
explains some of the reasons for this “inconsistency,” which does not conform
to the notion of justice that Islamic law seeks to achieve.

According to him, this departure guarantees that the diyah is paid regard-
less of the circumstances. The culprit’s relative is considered to be an indirect
contributor to the crime because he/she neglected to perform his/her duty as
individual, which demonstrates a lack of moral acumen to society. Close rel-
atives are responsible for an individual’s upbringing and, by extension, the
government is responsible for ensuring the society’s moral uprightness. In ad-
dition, imposing diyah on the culprit’s relative is, in a broader sense, held to
be the realization of this societal cooperation, namely, the mutual assistance
that creates love and unity among all members of society.'?

A consideration of Q. 5:33-34, in which the penalty for commissioning
banditry (hirabah) is enacted, reveals that although the first verse condemns
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banditry as abhorrent and brands culprit(s) as waging war against Allah and
the Prophet, milder penalties are sometimes given in cases of repentance and
forgiveness. Such exceptions are linked to the second verse, which grants for-
giveness before the perpetrator is apprehended.

Awdah gives a tentative reason for how the spirit of Islamic law can make
such allowances. He writes that perhaps the Legislator (Allah) intends that
this exceptional principle to encourage perpetrator(s) [of such crimes] to repent
and forego committing such grave and dangerous crimes.'? Thus, a legal
maxim emerges that says “al-‘afw min ‘ugitha [al-hirabah] qabla al-qabd
ja’iz” (Clemency for the punishment of banditry is allowed before apprehen-
sion). The extrapolation of this maxim excludes other crimes but raises ques-
tions as to whether such leniency could pertain to other crimes as well. The
schools of jurisprudence and exegesis hold differing opinions on this issue.
Awdah asserts that this rule could be extended to any crime that has not yet
been given a specific punishment. In such cases, discretionary punishments
would be awarded as the authority sees fit.!**

Conclusion

This article has asserted that legal maxims can be textually extrapolated
from Qur’anic texts either hermeneutically by deconstructing the text, or by
rendering the text itself. My examination of this linguistic mechanism, with
an eye to the legal paradigm of codification, has shown that legal maxims
can be applied to Islamic criminal law as well as related to contemporary is-
sues. While this study in no way claims to be exhaustive, its exposition does
seek to suggest to students and scholars of Islamic law alike its relevance
with regard to the classical Islamic rendition of legal maxims and modern
practices.

This article’s focus is germane for how criminal justice can be estab-
lished by extrapolating the magqdasid al-shari‘ah from textual evidence by
considering all of the textual ingredients (e.g., cohesion, coherence, situa-
tionality, and intentionality). Simply put, one can argue that when textuality
is used to codify legal maxims, their application appears to be subject to ex-
ceptions and reservations, especially with regard to human rights issues.
Therefore, necessity challenges us to look beyond textuality in order to accom-
modate dynamism into the application of Islamic legal maxims to contem-
porary issues.
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