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Introduction
In the early 1980s, comprehensive developments in the public health sys-
tem as well as markedly improved possibilities for organ transplantation
due to the introduction of immune suppressants,2 namely, the artificial
prevention of organ rejection, led to a sudden expansion of transplanta-
tion medicine in the Near and Middle East. Long-term artificial respira-
tion, along with improved and expanded intensive care units, enabled res-
piration and circulation to be maintained despite the partial or complete
loss of brain function. This, in turn, secured the necessary blood supply
to the organs until they could be removed. Against this backdrop, a com-
prehensive process of discussion on the factual connections between
postmortem organ transplantation and the criterion for determining brain
death developed.
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During the 1950s and especially the 1960s, certain intensive care devel-
opments in Western Europe and North America led to a comprehensive con-
frontation with the pros and cons of brain-death criteria. In Germany, for
example, official recognition occurred in 1968.3 At this time, transplantation
medicine in the Near and Middle East was practically non-existent due to the
predominant general medical conditions. However, this uncontested (inten-
sive care) medical progress, which was fundamentally responsible not only
for transplantation for the living but also for the deceased, is not enough to
explain why brain death and postmortem organ transplantation became the
center of attention at the beginning of the 1980s.

The number of accidental deaths since the 1970s, especially in the Gulf
states rose dramatically between 1971-76 (250 percent) and continued to
display an upward tendency. At the beginning of the 1980s, a quota that was
three times as high as that found in most of the western industrial states was
reached. Half of the deceased (most, but not all of whom, were killed in traf-
fic accidents) had serious injuries to the brainstem, which is of central
importance for the functioning of one’s heart and circulation.4 In such cases,
intensive care measures focused initially on the artificial reestablishment or
maintenance of the person’s circulation and respiration. This gave rise to
urgent questions regarding the treatment of someone diagnosed with irre-
versible brain failure (“brain death”) and who was, in the view of transplan-
tation medicine, a definite candidate for an urgently needed postmortem
organ harvest due to his/her continuously active circulatory system.

Against this backdrop, the law academies of the Organization of the
Islamic Conference (IOC)5 (1986) and the Muslim World League (MWL)6

(1987) commented on the problems associated with legitimizing the brain-
death criterion in each case in the form of a qarar (decision). The underlying
question about being allowed to turn off the respirator due to a diagnosis of
brain death had, in the western context, already led to the recognition that the
actual question pointed in the opposite direction: Was it permissible to artifi-
cially prolong the respiration and circulation of a person who had been
declared dead due to the brain-death criteria in order to guarantee a medical-
ly flawless organ harvest?7 The precise determination of one’s transition from
life to death was, in each case, necessitated by an intended consequential
action.8 The resulting bio-ethical and medico-ethical questions especially
have occupied Islamic legal scholars and doctors since the early 1980s.

The decision-making processes set up in accord with the framework of
the Islamic Fiqh Academy9 established by the OIC (hereinafter IFA-OIC)
and the Islamic Fiqh Academy10 established by the Muslim World League
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(hereinafter IFA-MWL) initially provided information about the contex-
tual foundations. In the case of the IFA-OIC, this consisted of very well-
documented discussions between legal scholars and medical doctors as well
as their positions on how they conceived of a human being and death in con-
nection with the brain-death criterion and postmortem organ transplantation.
In addition, the available material disclosed how the decision was received
and perceived in the particular institutional context of the OIC and the
MWL. In addition, the manner in which the conclusions of both fiqh acad-
emies confirmed, or rather differed from, the basic relationship of both supe-
rior organizations was made apparent. 

This raises the questions of how both decisions were perceived by the
Muslim public until the end of the 1990s and what this generally says about
the public’s effect on both academies. The investigation also has to include
what kind of influence both legal decisions have had on the further develop-
ment of transplantation medicine, that is, on both national and transnational
programs as well as on the population’s actual donating patterns.

The Institutional Context
In 1973, the MWL founded its own fiqh academy based in Makkah. Ten
years later, the OIC set up its own fiqh academy in Jeddah. Thus, by the mid-
1980s, the two largest international Islamic organizations issued decrees
over institutions that, even if on different levels, were tasked with dealing
with questions and problematic issues of Islamic law that had developed due
to recent or the latest scientific, technical, or medical advancements.11

The MWL, which came into existence in 1962 as a Saudi alternative in
the context of the Saudi-Egyptian rivalry, served – and still serves – predom-
inantly to strengthen political and missionary activities in an internationally
oriented institutional context.12 Even though, initially and on the whole, the
idea of creating a scholarly organization in coordination with the MWL was
present, it took several years to create the IFA-MWL, where, aside from the
above-mentioned solution to contemporary problematic issues via Muslim
jurists’ (fuqaha’) rulings, the theological foundations for the MWL’s mis-
sionary activities were also supposed to be laid. Moreover, the IFA-MWL’s
intended efforts were meant to highlight the Shari`ah’s superiority over all
other legal systems. As a further central founding thought, the IFA-MWL’s
rejection of cultural intrusion with the aim of westernization should be men-
tioned, for this perspective was of great significance to the MWL, as the
superior institution, as well.13
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In contrast to the MWL, which was formally supported through individ-
uals and associations, the OIC, founded in 1969, represents an international
Islamic state organization that operates mainly at the governmental level and
in central units: the office of the general secretary, the conference of foreign
ministers, and the Islamic summit conferences that take place every three
years.14 As a generic term for the various projects and activities, the keyword
“Islamic solidarity” is used most often. The IFA-OIC was set up in 1983
after a two-year planning period, and from then on met each year for confer-
ence sessions.15 However, its aim differed fundamentally from the MWL-
IFA’s, since its efforts were directed mainly toward coordinating the national
fiqh academies and getting them to cooperate among themselves. 

Over time, however, more scientific projects16 were added. This mutual
cooperation and coordination stood in the foreground vis-à-vis the respective
national level and the various Islamic and non-Islamic organizations with
which it collaborated, such as the Islamic Organization for Medical Sciences
(IOMS)17; the IFA-MWL; the Islamic Educational, Scientific, and Cultural
Organization (ISESCO)18; and the regional office of the World Health
Organization (WHO) for the Near East.19 Membership in the academy was
open to scientists from various fields who supported the goal of searching for
legal decisions on problematic scientific, cultural, and economic issues to
meet the practical needs of contemporary Muslim societies.20

The IFA-OIC’s decisions (qararat), however, cannot be understood as
legally binding resolutions, for they are no more than nonbinding resolutions
or recommendations. Therefore, there is no possibility of sanctions.21 In the
end, this is also true with regard to the IFA-MWL. While both academies
reserve the right to make final decisions “if need be,” each respective case
still has to be examined for a truly normative impact (see below).22

In view of the relationship between the OIC and MWL, it can be ascer-
tained that the cooperation and appreciation of their mutual relationships,
always emphasized by official authorities, are only partially applicable. The
MWL made sure that its view of the hierarchy of large international Islamic
organizations, in which the OIC is not its equal, was maintained.23 The
MWL sometimes expressed regret over the not-yet-optimal (viz., equal)
cooperation of both organizations was surely, as will become clear, not
always sincere. At the same time, for example, in May 2003 the OIC
approved the creation of a principal coordinating committee that will be
located within the MWL and is intended to be active in the context of situa-
tions of crisis or catastrophe as well as in such central areas as the exchange
of information and education.24

4 The American Journal of Islamic Social Sciences 22:4



Basic Questions
The question of determining the exact moment of death so that the respirator
can be turned off in the intensive care area, given that it is the focus of the
legal decisions examined here, leads straight to the following problem: If the
brain-death criterion gains acceptance, then this would result in permitting (or
not) post-mortem organ transplantation (or, put more bluntly: When can the
organs of a person who has been declared dead be harvested?).

In the 1980s, both fiqh academies had to answer this question, due to the
situation described at the beginning of this article. This very concrete rele-
vance of the questions tied to the possible acceptance of the brain-death cri-
terion caused these questions to become more central to the discussion,
whereas the partially parallel debate of, in general, allowing intensive care
medicine found far less interest. This was also true for the discussions about
euthanasia, which had developed especially with regard to persons suffering
from the severest brain injuries.25

The controversy over accepting the brain-death criterion was defi-
nitely connected to an at least partially new definition of the traditional death
criterion followed by the fuqaha’: the final stopping of circulation and res-
piration ( “cardiac death”).26 If one added to this the widely held perceptions
of the fuqaha’ concerning the dying process, then it also became a question
of whether this perception as consisting of the separation of one’s body and
soul would not be disturbed in a most sensitive manner through the possible
organ removal on account of the brain-death criterion.27 Initially, however,
the most important issues for the fuqaha’ concerned the tangible indis-
putability of the brain-death criterion as well as the exact determination of
the time of death, both of which would be possible in this context, in view
of the resulting legal consequences.28

If one added to this the second professional group relevant to this prob-
lem, the doctors, then two fundamentally different perspectives ensued.
While the focus was on the critical questioning already presented by the
fuqaha’ regarding a new or expanded definition of death in the context of
the relevant legal consequences, the medical perspective concentrated
almost exclusively on the improved possibilities of postmortem organ har-
vesting and transplantation.29

But what kind of possibilities would result if one expanded the perspec-
tive beyond the professional groups directly involved in later decision-
making processes? What kind of opinions could be detected from within the
Muslim public? Even if (at this point) such opinions were still very vague,
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nevertheless, certain basic elements could be detected. The doubts repeat-
edly brought up by the fuqaha’ regarding the reliability of this criterion,
especially in relation to the “idea of return” of an only seemingly dead per-
son, were definitely representative of larger social groups.30 Added to this
was the widely held conception, also originating from certain legal tradi-
tions, that death should be understood as the (gradual) end of the whole
organism, as opposed to the (even if under certain circumstances indis-
putable) failure of a single organ.31 Furthermore, the image of not disturbing
the deceased person’s dignity played an important role.32

The Decisions: Foundations and Discussions
The IFA-OIC reached a decision during its third annual session (October
11-16, 1986) about the possibility of removing the respirator in the context
of intensive medical care33: It gave decisive significance to the designation
of the exact criteria for determining death, which is central in this context.
The decision as such, along with the decision-making process and the
underlying testimonials and working papers, are all documented with
utmost precision in the Journal of the Council of Islamic Jurisprudence
(Majallat Majma` al-Fiqh al-Islami).

The doctors’ testimonials and studies already show the differences in
each perspective. For the most part, the fuqaha’ used the final cessation of
circulation and respiration as the starting point of their considerations,
whereas the doctors considered the necessity of acknowledging the brain-
death criterion to be out of the question because of the directly related pos-
sibilities of organ transplantation.34 The latter position has been supported
since 1985 by an IOMS decision that describes the application of the brain-
death criterion in the context of organ transplantation as permissible and sen-
sible.35 Furthermore, the doctors’ testimonials pointed out that one must not
forget, in regard to turning off a respirator, that this machine has to be on
until a flawless organ removal has taken place, a procedure that is condition-
al upon circulation in the organs up to the last moment. This, of course,
requires a clear legitimation of the brain-death criterion.

On a more basic level, and lastly beyond purely medical considerations,
there is a call to reassess the heart and brain in the progress of brain-death
criterion advocacy in favor of the brain’s central significance, so that the end
of human life is equated with brain death (mawt al-mukhkh / mawt al-
dimagh).36 This is based on the belief that once the brain is dead, the remain-
ing signs of life can only be considered part of an animal-like existence.37
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Already in the approaches to discussion and decision, the context of medical
opinions definitively point out that there is a certain artificiality in dif-
ferentiating between the two possibilities of death (heart and brain death)
determination: On the one hand, brain death takes place a short time after the
cessation of circulation and respiration, and, on the other hand, circulation
and respiration can only be maintained artificially after the brain dies.38

Aside from a fundamental willingness to cooperate with the doctors, the
papers and studies presented by the legal scholars contain an obvious skep-
ticism concerning the brain-death criterion in general, and, in particular,
with the resulting possibilities of postmortem organ transplantation and the
doctors’ role in association therewith. People presume that “doctors want to
transplant” and that they could, with this in mind, work with deliberate
imprecision when determining the brain-death criterion, the reliability of
which has already been called into question. The legal consequences of the
onset of death are declared to be in the domain of the fuqaha’. The conse-
quences in the areas of inheritance, matrimonial law, and criminal law are
clearly named, and the rights of the deceased (especially a funeral in con-
formity with the Shari`ah) also occupy a crucial place.39

As stated earlier, legal scholars tend to hold on to a traditional perspec-
tive that fixes death at the moment when respiration and circulation cease.
Although certain (individual) positions are mentioned in the context of the
studies considered here, which, based on the premise that death means the
separation of body and soul, speak of the entire brain’s unequivocally deter-
minable death as a possibility for proclaiming someone dead, point undoubt-
edly in the direction of acknowledging the brain-death criterion.40 However,
conceptions that continue to be in complete opposition to recognizing these
criterion is articulated at least as clearly. In the context of this position, one
comes across the legend of the Companions of the Cave.41 Connected to this,
as unlikely as it may seem to doctors, is the idea of a long state of uncon-
sciousness that seems excessive to the human imagination – in words, the
possibility of the return of the only seemingly dead.42 This gives rise to grave
doubts about the brain-death criterion.

However, others want to enable a fundamental adaptation of the legal
scholars’ positions to the developments of medical advances. M. M. al-
Salami, former mufti of Tunisia, advocates the theory that formulating a def-
inition of death based on the precise determination of the point of death is
long overdue, since “knowledge develops in an incredibly creative manner.”
Thus, new insights into the dying process have to be constantly revised.43

Furthermore, some jurisprudential positions presume an aspect that will dif-
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ferentiate the IFA-OIC’s decision from that of the IFA-MWL: Even though
the doctor may turn off the respirator when certain “signs of life” can be
determined only through its use, it is, nevertheless, not permissible for cer-
tain legal consequences connected to death to come into effect before the
occurrence of certain “visible” criteria (e.g., cardiac arrest or the end of res-
piration). The IFA-MWL’s decision also rejects equating heart and brain
death (see below).44

Aside from the previously mentioned medical and legal studies pre-
pared by individuals, the approaches to the OIC decision the testimonials
and working papers of certain institutions that were directly or indirectly
tied to the possible acknowledgment of the brain-death criteria. In this
regard as well, the Journal of the Council of Islamic Jurisprudence [here-
inafter Journal] offers a precise overview: To start with, the position of the
Kuwaiti Awqaf Ministry, stated in 1981, has to be considered. A group of
doctors who were seeking information from Islamic legal scholars had
asked when it was permissible to turn off the respirator. Initially, the Awqaf
Ministry agreed that this could be done after the onset of brain death. But
three years later, it revised its position on the grounds that too many ques-
tions regarding the accuracy and reliability of the brain-death criterion
remained unanswered and that further results of medical research were
needed before a definite decision could be made.45

The previously mentioned 1985 decision of the IOMS can be consid-
ered a more decisive step in the approaches to the IFA-OIC’s decision.
Based on a very broadly worded problem (human life: its beginning and end
from the Islamic perspective), reference is initially made to the necessity for
rethinking the brain-death criterion due to medical progress and the associ-
ated challenge to a specifically Islamic perspective.46 Then, however, certain
conditions for a possible application of the brain-death criterion is quoted, as
well as which legal consequences could be put into effect after assessing the
brain death-criterion and which must come into effect only after assessing
the final stopping of circulation and respiration. This aspect will not be
adopted by the IFA-OIC’s decision (see below).47 In each case, an interna-
tional Islamic organization speaks out for the first time to the IOMS in favor
of the possibility of turning off the respirator on account of applying the
brain-death criterion. 

Furthermore, there is the 1985 “Jordanian working paper” that refers to
the doctors A. al-Kurdi and H. al-Hijazi, both of whom are from Jordan.48 Its
significance is mainly in the comprehensiveness with which it addresses the
conditions for applying the brain-death criterion, along with the necessary
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qualifications of the doctors, the necessary medical circumstances, and any
other measures needed to avoid any misuse.49 This paper is unique in its
detailed nature of the investigated decision process and, due to its authors’
professional backgrounds, can be considered as a practically oriented guide-
line. The statement that the named conditions are currently practiced in this
manner, however, applies exclusively to Jordan.50

The discussions in the Journal that followed the testimonials and stud-
ies (munaqashah) show that it would be difficult for at least the majority of
the fuqaha’ to come to terms with an image of death that differs fundamen-
tally from the previously mentioned traditional conception. Crudely put: As
long as respiration and circulation still function (artificially or not), it is dif-
ficult to speak of a final death.51 Even though there were repeated rhetori-
cal attempts during the discussion to limit existing differences to general
referrals to Kompetenzschaltung and Lagerung, the point, nevertheless,
remains. Furthermore, the fuqaha’ have repeated and specific questions
about the possible flaws of the brain-death criterion, a point that is always
highlighted when the possibility of organ removal is raised. As a result, the
previously mentioned fundamental skepticism remains very present in this
regard.52

In this context, doctors can only stress again and again that, in medical
terms, this is a perfectly straightforward criterion, especially in the context of
the conditions mentioned in the Jordanian working paper.53 In the discussion,
the doctors deliberately placed the precise diagnosability of the brain-death
criterion into relation to organ transplantation, which, in turn, was presented
in the context of improving medicine for the benefit of humanity.54 This per-
spective was further supported by referring to the extreme psychological
stress placed on the next of kin when a brain-dead patient’s circulation and
respiration can only be maintained artificially over a long period of time. 

In addition, when realistically considering the existing capacities for
intensive care in hospitals, urgently needed bed-space was said to be blocked
in an inadmissible manner.55 In order to illustrate the definitive character of
brain death, especially in regard to the above-described doubters, doctors
particularly emphasized the aspect of the brain’s extremely rapid decline
after the onset of brain death. Thus, it was said that the brain-death criterion
was not only exactly diagnosable, but that it was also with regard to a state
that is beyond any doubt in its finality.56 It was in this context that the IFA-
OIC decided that the diagnosis of heart- as well as brain-death authorizes
doctors to turn off the respirator and that the legal consequences connected
to death in both cases come into effect immediately.57
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In order to better understand the function and effect of the IFA-OIC’s
1986 decision, it is reasonable to continue the analysis initially in the con-
text of the organization’s further decisions, especially with regard to a 1988
decision made during a session in which the theme of organ transplanta-
tion took center stage. The discussion preceding the decision, fully docu-
mented in the Journal, is based on the premise that postmortem organ trans-
plantations are done on a large scale.58 Furthermore, Muhammad al-Bar59 is
quoted as saying that Muslim scholars have reached a consensus regarding
the acceptance of the brain-death criterion. Most likely he had the IFA-OIC’s
decision in mind.60

It soon becomes apparent, however, that despite the 1986 decision, this
manner of presentation is rejected precisely because of its indisputablility.
Arguments already known from the above-mentioned discussion are taken
up and supplemented with new aspects, such as the danger of developing an
(international) organ trade caused by intensified transplantation medicine
due to the recognition of the brain-death criterion.61 In summary, it becomes
apparent that both the process of discussion and the decision of the previous
session are present and are approached from different perspectives. This also
means that reservations about the previously made decision were not held
back, but rather intensified. The final decision, however, remains, with view
of the underlying criteria for determining death in the context of the previ-
ous session’s decision.62

If one now reviews all of the relevant decisions made by the IFA-MWL,
it becomes apparent that they are, initially, in reverse chronological order to
the decisions of the IFA-OIC. The first decision, made in 1985, dealt with the
permissibility of organ transplantations. This was followed in 1987 by
another decision determining death and, in connection with this, the possible
turning off of the respirator.63 The 1985 decision includes, even if not as the
main point, post-mortem organ transplantations and states that they are per-
missible, but only under special circumstances, which include, most of all, the
donor’s permission before death.64 Interestingly, more detailed critiques
regarding the determination and definition of death are not discussed. The
basic tone is comparable to that of the OIC in 1988. This is also true for the
decision, in connection with recognizing the brain-death criterion (1987). 

However, the IFA-MWL made some distinctions and decisions that are
not found in the OIC’s decision: The brain-death criterion can be applied
only if three doctors agree that brain death has occurred and is irreversible.
Furthermore, any legal consequences linked to the determination of death
can come into effect only after circulation and respiration have finally
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stopped. In other words, cardiac death and brain death are explicitly not
equated.65 On the other hand, the brain-death criterion is sanctioned in both
decisions as a possible way to determine if death has occurred. However, the
IFA-OIC’s decision-making process, which the Journal describes in great
detail, is not available in published form for the IFA-MWL. Only the con-
clusion itself offers a comparatively small amount of information.66 The dif-
ference in documentation style is more than apparent.

The Public Impact
What actual influence, until the end of the 1990s, did the decisions of the
IFA-OIC and the IFA-MWL have on the views of the [Muslim] public with
regard to recognizing the brain-death criterion and the inseparably con-
nected postmortem organ transplantation in Islam?

Initially, it is noticeable that the materials researched in regard to this
matter always refer to the IFA-OIC’s decision, which it describes as an
“undoubtedly powerful event.”67 The IFA-MWL’s decision, which came one
year later, seems to be, as will be shown in more detail, far less relevant. The
earlier IOMS-decision is, at least in part, not yet understood as a direct
recognition of the brain-death criterion, for it categorizes brain death as part
of the hukm al-madhbuh,68 a term that applies to the movement capability of
hanged or beheaded persons. This sometimes lasts for minutes despite brain-
stem death, due to the short-term continuation of certain brain and spinal
fluid functions.69

The spectrum of tangible perspectives and interpretations is very wide:
Beginning with statements that basically presume the recognition of the
brain-death criterion, one can find, in part, such categorical statements as
“Islam and Christianity accept the brain-death criterion,” “Muslim scholars
do not have a problem with the recognition of the brain-death criterion,” and
“The three religions of the Near East have all accepted the brain-death cri-
terion.”70 Some sources, however, argue that only a majority has accepted
this criterion, and thus it is out of the question that the acceptance has been
unanimous.71 Indeed, the IFA-IOC decision was a majority decision, which
leads to the conclusion that there was a group – albeit small – of persistent
objectors. Some even speak of a mere shibh ittifaq72 that no longer allows for
any distinction of the distribution of power.

Interestingly, even those who presume the general acceptance of the
brain-death criterion see the meaning of this statement from a perspective of
obvious doubt regarding the comprehensive embodiment of the conclusions

Grundmann: Shari`ah, Brain Death, and Organ Transplantation 11



(especially in view of its relevance to organ transplantations) in the public
awareness. In part, this is explained as being due to not incorporating these
legal decisions into public education and erudition, and, in part, to the obvi-
ously promoted negative position of some scholars and media.73 Furthermore,
it should not be forgotten that the IFA-OIC’s decision, as well as that of the
IFA-MWL, were made only after a significant amount of time had passed in
relation to the relevant medical developments, which only then necessitated
or initiated the described decision processes. 

The obvious delay and the decisions’ reactive character were unlikely to
have been particularly productive for the (implicit) intended raising of
awareness of the connections between medicine and the Shari`ah.
Nevertheless, even opinions that are completely contrary to the positions
described so far are part of the public discourse. In this connection, recog-
nizing the brain-death criterion – be it by a majority or absolute – becomes
questionable. The deadlock in Egypt is mentioned in this context, for it made
the application of both of these legal decisions impossible due to their clear
rejection by influential fuqaha’.74

Such a conflict resulting from a particular nation-state constellation,
however, does not explain why one could still find the following statement
in the English-language Muslim World League Journal at the beginning of
the 1990s: “However in Islamic countries the brain death criterion is neither
medically nor legally accepted.”75 This is not only completely contrary to the
decisions made by the law academies of the two largest international Islamic
organizations, but also renders the information distribution and the mechan-
ics of opinion-forming within the MWL seriously questionable.

Medical and Medical-Political Consequences
These decisions’ tangible effects on the development of transplantation
medicine in the Near and Middle East since the mid-1980s are best evalu-
ated according to three criteria that are, invariably, of central significance
for the successful assembly and development of a transplantation program:
comprehensive support from national governments, establishing institu-
tions that specialize in organ provision and distribution, as well as the
already considered religious and social acceptance of organ donation and
transplantation.76

Within transplantation medicine, the IFA-OIC’s 1986 decision was con-
sidered significant. In the following years, various countries in the region rec-
ognized the brain-death criterion in the framework of national legislation.77
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Against this backdrop, new perspectives and possibilities resulted in view of
organ donation by both the living and the deceased as well as in the related
transplantation possibilities. At the institutional level, the Middle East Society
for Organ Transplantation (MESOT),78 founded in 1987, should be men-
tioned. In 1992, it opened up in Central and South Asian countries as well,
due to a change in regulations.79 Aside from promoting the transnational
exchange of science, efforts concentrated mainly on programs for raising
public awareness of transplantation’s possibilities, as well as the connected
legal and social problems, with particular value placed on the regional coor-
dination of these projects. Throughout the 1990s in particular, it was possible
to consolidate and extend MESOT’s organizational structures, and therefore
the objective of a comprehensive activation of organ donations and transplan-
tation medicine became more achievable. Furthermore, various MESOT
member states were active in the Asian Transplantation Society.80

However, such institutional associations offer only limited information
about the developments that, occurring at the same time, directly affected the
daily medical routine. Since the mid 1980s, a steady quantitative increase of
organ transplantations has been observed,81 a trend that was clearly aided by
the obvious improvement of existing conditions, especially the founding
of transplantation units in hospitals, or rather the expansion of already exist-
ing intensive care units, among other factors. Furthermore, the number of
postmortem organ transplantations increased so that, for example, in 1995
Saudi Arabia witnessed the transplantation of 274 organs belonging to brain-
dead patients.82 All this was part of a development that, in the end, was sup-
posed to lead to a greater diversification of transplant medicine in the Near
and Middle East.

In reality, however, these doubtlessly positive tendencies fared quite dif-
ferently from state to state. First, we will deal with those states that have
developed and implemented comprehensive transplantation programs.
Saudi Arabia is considered a particularly successful example in this regard.

The Saudi Center for Organ Tansplantation (SCOT), founded in 1985,
developed an efficient program of postmortem organ harvest, or rather organ
transplantation, the medical results of which were quickly considered to be
excellent on the international level as well.83 The combination of acceptance
by legal scholars, legislative embodiment, and governmental support proved
to be almost optimal. Specifically, the coordination of SCOT’s various trans-
plantation units, its daily country-wide inquiry into potential brain-death
cases, and the support furnished by the Saudi armed forces in the areas of
logistics and transport all led to nearly perfect conditions.84 A further benefi-
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cial factor in optimizing transport and logistics for transplantation medicine
was that the country’s already existing division into various health areas,
each of which received its own center for coordinating the events and dates
relevant to transplantation medicine, could be used.85

SCOT was also responsible for the organ- and information-exchange
programs with Oman and Kuwait.86 This was still an exception in a region
where, by the end of the 1990s, almost all of the governments had at least
agreed verbally to expand cooperation in this field.87 As regards the cooper-
ation among Saudi Arabia, Kuwait, and Oman, the Saudi-Kuwaiti axis
played an important role, since Kuwait had rebuilt its intensive care and
transplantation centers within a few years after Iraq’s 1990-91 invasion and
occupation totally destroyed its national transplantation program. As a
result, an already existing program of postmortem organ removal was sig-
nificantly improved upon by establishing a central coordination post.88

Aside from Saudi Arabia, Turkey has established itself as a leader in
transplantation medicine. Here as well, the expressed support of postmortem
organ harvests by the great majority of religious scholars, as well as the
quick passing of a relevant bill, came together during the mid-1980s so that
by the mid-1990s, more than 15 centers were available for kidney, liver, and
heart transplants.89

In light of the above criteria, several other countries can now offer par-
tial successes. Tunisia, Oman, and Kuwait in particular have undertaken
comprehensive efforts to explain to a wide public audience the relevance of
the brain-death criterion for needed postmortem organ removals and trans-
plantations.90 In Tunisia, this takes place via the National Center for the
Promotion of Transplantation, an administrative body created specifically
for this purpose.91

At the same time, however, several misguided developments and
missed opportunities in the areas of organ donation and organ transplanta-
tion have occurred in the Near and Middle East since the mid 1980s that
have caused impediments up to the present. First, mismanagement has
affected the entire region: The number of donated organs removed post-
mortem remains far below the steadily climbing demand92 mainly because
of the structure of existing health care systems. There are no efficient
national or supra-national registration systems, although a supra-national
institution of this kind could comprehensively advance the urgently needed
regional coordination.93 As already shown, organ exchange programs exist
only among a few states, although since the end of the 1990s steps have been
taken to reduce existing inter-state bureaucratic obstacles.94
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The coordination and cooperation among individual hospitals is
impeded by the fact that the internationally recruited surgeons often
belong to different schools of transplantation medicine. In the United Arab
Emirates (UAE), this contributed to a complete paralysis of its transplan-
tation program.95 In addition, the intensive care departments often do not
(completely) follow international standards. A lack of standardization,
however, has had devastating effects on the outfitting and qualification of
mobile ambulance units. Even though optimizing ambulatory care was
urgently needed years ago, due to the above-mentioned connection
between a dramatically increasing number of accidental deaths and the
possible postmortem organ harvests according to the brain-death criterion,
emergency ward doctors and ambulance attendants remain ill-prepared for
the possibility of later organ harvests.96 A further impediment, on a much
more general level, is the lack of a comprehensive health insurance system
in most countries. This is a fundamental obstacle to erecting and expand-
ing hospitals outside of the most important cities.97

If one were to summarize the state of affairs at this point, it would
doubtlessly seem as if the same factors that are relevant for developing
countries in general prohibit any real progress of transplantation medicine in
the Near and Middle East as well: a lack of organization and coordination,
bureaucratic obstacles, a lack of attention from policy makers, and giving
priority to other medical fields (orphan syndrome).98

However, this is only half of the truth. The previously presented infor-
mation, as well as the decisions by the IFA-OIC’s and the IFA-MWL’s far-
from-finished discussion about recognizing the brain-death criterion in view
of a later organ harvest, should not be underestimated in its negative effect.
Even if the skeptics are clearly in the minority within the public discourse,
media hesitation and the public’s restrained donating behavior can be kept
alive. In Egypt, for example, did the clear rejection of the brain-death crite-
rion by some legal scholars lead to the result that recognizing the brain-death
criterion could not be embodied in a law, thus making postmortem organ
transplantations impossible?99

The discussion about the dangers and risks of possibly commercializing
the transplantation market also has not been finalized. Even though certain
distortions and misinformation in the media have aided the consolidation of
a general attitude of skepticism toward the brain-death criterion,100 it should,
at the same time, be said that the illegal organ trade, or rather “organ
tourism,” does play an important role in the region.101 The activities of the
World Health Organization (WHO), the International Society for Trans-
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plantation (IST),102 and MESOT have, since the 1990s, referred to the need
for decisive action against poverty as a basis for the comprehensive suppres-
sion of organ tourism.103

In particular, the IST and the MESOT were – and are – concerned about
the negative effect of organ tourism in view of the necessary development
of donating behavior within the family.104 Until the mid-1990s, many
patients traveled from the Gulf states, in particular from the UAE to India105

to have locally harvested organs implanted there. This, however, had fatal
consequences in the medical and sociopolitical view: While the UAE saw
no need to develop an early and comprehensive transplantation program in
this context,106 the operations performed in India, aside from the abom-
inable mechanisms that determine its organ trade, were of dubious quality.
For the most part, the organs were insufficiently tested for HIV and the
transplantations were rarely medically successful in the long term.107

Such organ tourism to India was declared illegal in 1995.108 Although
observers cannot agree whether this finally suppressed all organ tourism, in
any case the numbers have clearly fallen.109 Of course, this did not solve the
problem of the Gulf states’huge lack of local donors, particularly in the UAE.
Thus, in the second half of the 1990s, Iraq became the most popular destina-
tion country for organ traders and transplantation tourists. However, no fig-
ures are available for the number of operations performed in Iraq itself.110

Conclusion
An examination of the OIC’s and the MWL’s decisions, as well as the inclu-
sion of various testimonials and conclusions by the Journal, show that dur-
ing the 1980s, law academies responded to new medical advances that, in
the end, necessitated a complete reassessment of traditional Muslim views
of death. This was approached from the perspective of various questions
and problematic issues (e.g., turning off the respirator, the beginning and
end of life in the Islamic view, and the determination of death). However,
the examined material shows that it was actually always a question of
accepting the brain-death criterion as well as the resulting possibilities for
organ transplantation.

If one examines the above-mentioned decision processes in view of
the cooperation and coordination of various international Islamic organi-
zations, it becomes clear that in each case, previous decisions, existing
working papers, testimonials, and other similar material were picked up
and included in the following decision process. This is particularly recog-
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nizable in the view of the interplay between IOMS, the IFA-OIC, and the
IFA-MWL. Without a doubt, certain conclusions that were determined by
the decisions of both fiqh academies can be made in view of the previously
illustrated relationship between the OIC and the MWL. Even if nothing has
changed to this day with regard to the hierarchization of the international
Islamic organizations, with the MWL still at its top, it nevertheless seems
that in the case of the decisions considered here, the much-invoked coordi-
nation and cooperation has been put into practice. 

On the other hand, in view of the basic relationship between the MWL
and the OIC, it is interesting to note that the OIC’s decision almost exclu-
sively set the tone for the following discourse, and that its effect was
strengthened through reproducing institutions on a national level. For exam-
ple, the latter is true for a statement made by the Central Council of Muslims
in Germany (ZMD), which, due to the IFA-OIC’s decision, presumed a wide
acceptance of the brain-death criterion in all Islamic countries.111 In contrast,
the IFA-MWL’s decision is not even noted in the context of those scholars
and media directly connected to the MWL. The insignificant amount of con-
sideration given to this decision in the following discussions is, no doubt,
mainly connected to the IFA-MWL’s refusal to equate cardiac and brain
death. This is due to the fact that the exclusive connection of cardiac death
with the legal consequences resulting from the diagnosed death simply made
the decision irrelevant for part of the featured discourse, since no organ har-
vest could follow on account of brain death. In each case, the basic relation-
ship of the MWL and the OIC, in view of the examined case study, is turned
upside down, so to speak.112

What are the results of analyzing the development of transplantation
medicine in the Near and Middle East in view of the cross-connections
among the decisions of legal scholars, national legislation, political support,
and public awareness? 

The fact that the majority of Islamic legal scholars have recognized the
brain-death criterion since the mid-1980s has not led, with few exceptions,
to entirely convincing structures and programs in any Near and Middle East
state in the field of postmortem organ transplantation. If coordination and
cooperation, as well as the qualification of affected professional groups, do
not comprehensively improve, then the situation is not likely to change in
the future. In addition, governments and national institutions so far have
shown too little interest in educating the public in an appropriate manner.
At the same time, improved public education cannot occur without a com-
prehensive inclusion of those religious scholars who recognize and support
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the acceptance of the brain-death criterion and the resulting possibilities for
organ harvest in their social relevance.113 A demand that targets this, formu-
lated in particular by the transplantation doctors, seems all the more logi-
cal, since the scholarly opponents of this criterion still know how to influ-
ence the public’s donating behavior via certain media.114

Included in the improved public relations work has to be what the
analysis of the discussions among legal scholars, or rather between legal
scholars and doctors, has disclosed: Hesitation and skepticism in regard to
accepting the brain-death criterion is only partially founded on a lack of
medical information and knowledge. In particular, fears regarding the com-
mercial organ trade and the intentional disregard of the fixed conditions for
brain-death determination by doctors go far beyond the insufficiency of the
persuasive powers of certain prognostic or diagnostic methods and point,
on a very concrete level, in the direction of ethical-moral reservations and
questions.115

Against this background of the examined legal decisions as well as their
significance for intra-Islamic discussions and medical-political develop-
ments, the assessment that Islam has accepted the brain-death criterion
seems problematic, and, in general, cannot be overlooked. If one examines
the foundations of such judgments, it quickly becomes apparent that the sit-
uation in certain countries (e.g., Saudi Arabia or Turkey) is projected onto
the Islamic world as a whole, or that the decisions made by the legal acade-
mies of international Islamic organizations are considered to directly set the
standard for the entire Islamic world. 

However, in regard to the evidence examined here, a different view is
found in the Near and Middle East: In the end, the national context deter-
mines the success of programs for promoting (post-mortem) organ trans-
plantations (e.g., as in Saudi Arabia, Turkey, and Kuwait) or their (complete)
failure (e.g., as in Egypt and the UAE). The decisions of the fiqh academies
are, in this context, only one aspect of many. Government support and ini-
tiative, assembling and expanding a medical infrastructure, and approval
by legal scholars have to come together on a national level. The deci-
sions by the legal academies of the most important international Islamic
organizations (viz., the OIC and the MWL) cannot replace any of these fac-
tors, even if they are often wrongly understood as the mouthpiece of Islam.
Their significance, however, as the starting point of central discourses and
as guidelines for discussions directly oriented by social needs is not dimin-
ished by these two facts.
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