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Abstract

This paper provides a brief introduction to the eBt history of, as well as the
legal and policy framework for, local governmentSouth Africa. It discusses the
transformation of local government from a raciatignfigured, illegitimate arm of
the apartheid government into a system designegréauce developmentally
oriented municipalities. The progress made by So@flican municipalities
towards realising the vision of developmental logalernment is remarkable and
unprecedented. Over the last 13 years, municigslithave embarked on the
extension of infrastructure and development, whidtsorbing fundamental
changes to their internal governance and managenagrangements, financial
management systems and intergovernmental resplitisthi The new local
government system offers great potential for thaisation of a better life for all
citizens, facilitated by a new generation of mypadities. However, the challenges
remain huge and some of these can be attributedstdutional fault lines. These
include challenges that come with large, inclusmenicipalities, new executive
systems and the political appointment of senidciafs. The paper also identifies
the downside of overzealous institutionalisatiorcofnmunity participation. With
regard to intergovernmental relations, the papeghtights the need for a clearer
definition of local government mandates and a greatcognition of the role of
big cities. The current insistence on comprehensitergovernmental alignment of
policies and budgets is questioned, and suggesdimnmade to substitute this with
an approach of selective alignment around key matigriorities.
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1. Introduction

Thirteen years since the advent of democracy anehsgears into the operation of
an entirely new local government dispensation,ligogernment in South Africa is
in a critical phase. On the one hand, local goveminhas not only survived a
fundamental restructuring but has also made greales towards extending
service delivery and development to marginaliseghroonnities. In thirteen years,
local government has emerged from being an ingiitithat was subservient, racist
and illegitimate to an institution with democratiga elected leadership,
constitutional status and a developmental agenda. t® other hand, as
expectations of local government service delivguyte correctly, have risen, it has
become evident that the broader transformationadllgovernment is by no means
complete.

The aim of this paper is twofold. Firstly, it prdeis a brief introduction to the
recent history of, as well as the legal and pofiegynework for, local government

in South Africa. Secondly, it examines some faufte$ in the design and

functioning of the system of local government, fsiog on the national

institutional and policy framework. Where possibdeiggestions are made for a
change of direction. It is hoped that this discussdf the local government

framework, as well as some of its major challengesy make a positive

contribution to the search for avenues of improvetme

The areas of concern highlighted in this papel@rated in the practice of internal
municipal governance, the functionality of currariergovernmental arrangements
with regards to big cities, and the feasibility tok intergovernmental planning
framework. However, before these areas of concegrtraversed, a brief history
and introduction into the main tenets of the Igmalernment framework follows.

2. History of Local Government

Local Government Pre-1994

Before 1994, no single, uniform system of local gownent existed across the
country: each province had its own configuratioricafal government institutions.
Local government as an institution of governances wabservient, racist and
illegitimate. The subservience of local governmards manifest in that local
authorities existed in terms of provincial laws,dam that their powers and
functions were dependent on and curtailed by tHases. The development of
separate local authorities for separated raciaiggpunder the leading theme of
‘own management for own areas’, produced a clesteerae of naked exploitation
on the basis of race. Without exception, the wedleurced and viable commercial
centres with their strong revenue bases were redeas white areas. The outlying
and poor areas without meaningful formal economiese reserved for black
people. In the homeland areas, traditional autiesrivere tasked with performing
local government functions. Transformation of logmvernment into a fully-
fledged and non-racial institution of governanceswsus impelled by a legacy of
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an “urban economic logic that systematically fawabwhite urban areas at the cost
of black urban and peri-urban areas,” with “tragicl absurd” results.

Negotiations on local government between the apaltlyovernment and the
liberation movements commenced in earnest in tiginbang of the 1990s. They
produced a foundation for local government tramsfgion. Essential to the
outcome was the adoption of the principle of ‘oitg one tax base’, the slogan
with which the grossly inequitable distribution sources was opposed by the
liberation movement. Furthermore, a chapter onllgosgernment for the Interim
Constitution was agreed upon, as well as a tramsifict ¢he Local Government
Transition Act of 1998to guide the transformation towards democraticalo
government.

Local Government Transformation

The Interim ConstitutionQonstitution of the Republic of South Africa 1ppaved
the way for the first democratic elections in 1884l for the formulation of a final
Constitution by the newly elected Parliament. Ithered in constitutional
recognition for local government by recognisingdtgonomy and guaranteeing it
revenue generating powers, as well as a right shaae of nationally generated
revenue. The Interim Constitution set the scenghferamalgamation of over 1000
racially defined and disparate local governmenticttres into 842 transitional
local authorities (Steytler 2006:187).

The final Constitution of 1996 then contained aimgfe statement on local
government, in the form of a progressive chaptewhich local government is
firmly established as a mature sphere of governnfemthermore, the Constitution
posited local government as a critical developmegent by listing the
‘constitutional objects’ and ‘developmental dutiesf local government. These
centre around democracy, sustainable service dgliveocial and economic
development, environmental protection, community rtipi@ation, poverty
alleviation and intergovernmental cooperatiddoristitution of the Republic of
South Africa 1993ss 152 and 152).

The 1998 White Paper on Local Government (DepartnunConstitutional

Development 1998) preceded the implementation efctimstitutional provisions.
It proved to be a policy that rallied friend andefaround new concepts. It
introduced a discourse that would reverberate dmi§y afterwards. It translated
the constitutional objects and duties into the ephcof ‘developmental local
government’, and defined the new mandate as “lgcalernment committed to
working with citizens and groups within the comntyirio find sustainable ways to
meet their social, economic and material needsienpiove the quality of their
lives.” Developmental local government would bereleterised by four features.

! Fedsure Life Assurance Ltd and Others v Greateadolsburg Transitional Metropolitan Council
and Others1998 (2) BLCR 1458 (CC), para 122.
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« Maximising economic growth and social developméatdal government is
instructed to exercise its powers and functiores way that has a
maximum impact on economic growth and social deyalent of
communities.

* Integrating and coordinating: local governmentgnétes and coordinates
developmental activities of other state and notesigents in the
municipal area.

« Democratic development and public participatioralagovernment
becomes the vehicle through which citizens worlidbieve their vision of
the kind of place in which they wish to live.

* Leading and learning: municipalities must buildiabcapital, stimulate
the finding of local solutions for increased susaility, and stimulate
local political leadership.

The transformation of local government institutiomsgan in earnest with the
adoption in 1998 of the Local Government: Municip@marcation Act, providing
for the demarcation of municipal boundaries by @dependent Municipal
Demarcation Board (MDB). The Constitution contatins imperative of creating a
‘wall-to-wall’ system of inclusive and viable muipalities Constitution of the
Republic of South Africa 1993. 151(1)). This represented a break with the pas
where not all areas, particularly traditional ruaaéas, were governed by a local
authority. The Local Government: Municipal StruesirAct of 1998 provided a
legal framework for the establishment of local goweent institutions. It
established two modes of local government: singied metropolitan
municipalities in large urban areas, and a twaetesystem of district and local
municipalities throughout the rest of the counttyfurther provided a framework
for the internal functioning of municipalities. @cal new aspects were the
introduction of firstly, an ‘executive mayor’ systeof municipal governance
alongside the classic ‘collective executive comeeittsystem; secondly, a separate
municipal speaker; and thirdly, ward committees vadicles for community
participation. The impact and success of thesegdsis discussed below.

On 5 December 2000, municipal councils were eleaténl this new system of
local government. A new generation of municipaditithus commenced their
journey towards realising the constitutional visiaf developmental local
government.

In the meantime, transformation work had continudth the adoption in 2000 of
the Local Government: Municipal Systems Act. Thist Aepresents a detailed
definition of developmental local government ascesged in the White Paper on
Local Government. It engages the developmentabwisi municipalities working

together with citizens by establishing a framewthritt instructs municipalities to
involve citizens in decision making, particularlafraugh the regulation of a
framework for participative development planning.
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In 2003, the institutional and developmental chaptef local government

transformation were complemented by a financiaptéra The Local Government:
Municipal Finance Management Act of 2003 estabsaeobust framework for
local government finance, dealing with financial ragement and accounting,
revenue, expenditure and debt management, resjiiesitnf accounting officers

and mayors, and financial supervision by natiomal provincial governments. The
Act was widely welcomed as a long awaited and rssogsframework and

financial management tool for municipalities.

3. Local Government’s Record of Delivery

Before venturing into a critical analysis of theogmess achieved to date with
regard to local government transformation, it iparant to recall some of the key
benefits to be had from engaging local governmantievelopment and service
delivery (De Visser 2005:19). Firstly, local goverent is the level of government
that is closest to the citizens. At least in theonunicipalities are best able to
obtain and understand people’s wishes and aspigatar the locality. They should
also be best placed to identify and unlock locakptal, and mobilise resources
present in the locality. These characteristics dbautomatically lead to a higher
quality and legitimacy of decisions but certaingvh the potential to do so. This
depends on whether local governments are indeedignoed and behave
responsively, and to what extent local governmears able to pursue their
communities’ wishes for the locality through broad@vernment structures and
partnerships.

Secondly, there is the promise that local governmieoids for deepening
democracy: having many sites of democratic pradcéertile ground for the
growth of new leadership and the consolidation aftiaparty democracy. Thirdly,
the allocation of responsibility to municipalitieseates room for local creativity
and avoids the phenomenon where the entire conegys to experience the same
experiment before it can be evaluated. Fourthlynicipalities are key players in
multi-sectoral coordination as they are the witeessf the actual delivery by all
development actors on the ground.

Against this background, a broad assessment ofrgsegto date indicates an
impressive record of expansion of service deliveflirough the leadership of
municipalities, basic service delivery has beeremoed to the marginalised to a
degree that is unprecedented in South Africa’sohystand at a pace that is noted
and commended internationally. Access to water lsupreased from 59% of
total households in 1994 to 86% by April 2007. Asxc® sanitation increased from
48% to 73% over the same period. In 1994, 30% afsés in South Africa had
access to electricity, but by 2006/07 this figuag increased to 73%. From 1994 to
2006 a total of 2,243 million houses were delivesedn average of 249,290 units
per annum (Department of Provincial and Local Gorent 2007:5).

However, the incomplete and, in certain respeatsperfect nature of local
government transformation is evidenced by sociatgsts that emerged most
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intensively during 2005 and 2006 and continuedd@72 Protests revolved around
poor records of service delivery, real and perakivistances of corruption, and a
lack of developmental impact by municipalities (#ton 2007:58).

It is also relevant to note that whilst municipalifical leadership in South Africa
is democratically elected under a national eletteyatem, voter turnout over the
last three local government elections has not begmessive, averaging around
48% (Independent Electoral Commission 2006; Hun@anges Research Council
2006:3). Negative sentiments that contribute toweel turnout for local than for
national and provincial elections relate mainhattack of interest and trust in local
government (Good Governance Learning Network 2008:3

It is argued here that certain fault lines in thesign of the local government

system may have contributed to this negative seminand the groundswell of

protest against municipalities. These fault linglste to some of the key elements
of the legal and policy framework for local goveremh

4. Central Tenets of the System

The Constitution terms each sphere of governmeistingtive, interrelated and
interdependent’onstitution of the Republic of South Africa 199340(1)). These
three labels define the values underlying South icAs system of
intergovernmental relations. The status of localegoment in the South African
system of government can be explained by making afséhis constitutional
terminology.

Local government'’s ‘distinctiveness’ as a spherg@fernment manifests itself in
a number of ways. Firstly, municipalities are hehdly democratically elected
councils Constitution of the Republic of South Africa 19%3 157(1)). The
electoral framework, laid down in the Constitutidghe Municipal Structures Act
and the Local Government: Municipal Electoral Adt 2000, provides that
municipal councils generally comprise 50% ward aiiors, elected on a ‘winner
takes all' constituency system, and 50% councilletscted via a party list
(Municipal Structures Act 1998. 20).

The second manifestation of the ‘distinctivenedslogal government is the fact
that the Constitution itself allocates ‘original’owers and functions to
municipalities. It does this by providing a list ‘tdcal government matters’ over
which local government has authori@dnstitution of the Republic of South Africa
1993 s. 156Y: Additional powers and functions can be transfebngdational and
provincial governments to local government as aesphor to individual
municipalities Constitution of the Republic of South Africa 1993156(2)).

Furthermore, a significant part of local governneenfinancial authority is
guaranteed through constitutional provisions tleatise local government’s power

2 Read with Schedules 4A and 5B of the Constitution.
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to levy property rates and surcharges on f€emstitution of the Republic of South
Africa 1993 s. 229). Finally, the Constitution provides thatal government is
entitted to an ‘equitable share’ of nationally gexted revenue, providing
municipalities with a legal claim to unconditiorraivenue stream&pnstitution of
the Republic of South Africa 1998. 227(1)(a)). It also instructs national and
provincial governments to respect local governngedistinctivenessGonstitution

of the Republic of South Africa 1993 151(4)).

The emphasis on the distinctiveness of local gowent is balanced by the two
other constitutional labels, namely the ‘interdegemce’ and ‘interrelatedness’ of
the three spheres.

Local government’s interdependence in relation tteen spheres of government
connotes a relationship of supervision. National anovincial governments are
constitutionally entitted and mandated to supervide performance of
municipalities. The constitutional division of fuians between national
government and provincial governments determinesettitent to which either of
them may supervise municipalities with respect toagticular functional area. A
detailed exposition of this division goes beyond #itope of this paper. However,
it is safe to say that both spheres of governmgaicese significant supervisory
powers with regard to municipalities. National goweent establishes an
institutional framework for local government thatlargely uniform across the nine
provinces. National and provincial governments mmetitor the performance of
municipalities so as to ensure that they disch#inge developmental and service
delivery responsibilities Gonstitution of the Republic of South Africa 1993
155(6) and (7)). National and provincial governmsemhust support local
government Constitution of the Republic of South Africa 1993154). Finally,
provincial governments have the right to intervanthe event of serious problems
in a municipality Constitution of the Republic of South Africa 19893139).

The ‘interrelatedness’ of local government with estrspheres of government
connotes cooperation: organs of state in the tspeeres of government are
instructed to cooperate with one another in aigahip of equality Constitution
of the Republic of South Africa 1998 41). This constitutional instruction to
cooperate is particularly relevant in the South idsin context where the
constitutional division of functions between theeta spheres is not neatly defined.
Many overlaps between national, provincial and ldeactions exist (Steytler and
De Visser 2007:5-16; Steytler and Fessha 2007:3E6). example, when the
Constitution makes national and provincial governteeresponsible for ‘Public
Transport’ and municipalities for ‘Municipal Publitransport? it is clear that the
‘fuzzy edges’ between municipal and provincial filoigs require intensive
cooperation between the two spheres to avoid adkasl role confusion.

A key instrument of cooperation is integrated depatent planning. An important
premise of South Africa’s planning framework isttil@e municipality coordinates

3 See Schedule 4 of the Constitution.
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the planning of development and service delivery dly three spheres of
government in its municipal aréaAnother key manifestation of the inclusion of
local government into the broader cooperative venisithat local government is a
partner in intergovernmental relations: through aoiged local government
structures (local government associations), it @presented on most relevant
intergovernmental structures and institutionintgrgovernmental Relations
Framework Act 2006

Municipal Governance

Effectiveness of municipal governance institutigmsa precondition in order for
any country to reap the benefits of decentralisat@lowu and Wunsch (2004:9)
remark that:

[w]eak authority and defective institutional andeagtional rules can make it
difficult to reach decisions, and thereby leaddbqy failure and weakened local
governance.

As mentioned earlier, the transformation of localgrnment governance systems
introduced new systems of executive leadership imiaipalities. These new
systems have drastically changed the profile of umioipality and the desired
relationship between its political and administrattomponents.

Before 2000, the average municipality was goverbgda small council with a

weak, collective executive structure. The coundisvehaired by a mayor whose
task was largely ceremonial. The municipal admiai&gin was led by a strong
‘town clerk’ who initiated and drove much of theuewil agenda (Olowu and
Wunsch 2004:89). This fitted the context of the royality as a largely

administrative, rather than policy making, authorit

The new generation of municipalities is governedabgirge council; it has a strong
executive authority, in many cases concentratethiaxecutive mayor. The council
meeting is chaired by a separately elected spébkamicipal Structures Act 1998
ss. 36 and 37) and the administration is headetdrhynicipal manageMunicipal
Structures Act 1998s. 55). The municipal manager is appointed byciencil
(Municipal Structures Act 1998s. 82) and is expected to work very closely
together with the municipal executiveThe new legal framework expects
municipalities to extend their activities beyondméwistering national and
provincial laws. Municipalities must adopt policiaad by-laws, actively engage
municipal communities, plan strategically and partwith external institutions.
This requires strong political and administratieadership. A critical difference
from the system that prevailed before 2000 rel&dethe role of the municipal

4 See Chapter 5 of the Municipal Systems Act; sse laélow.

5 Municipal managers enter into a performance agreemith the mayor. See thunicipal
Performance Regulations for Municipal Manager andrdgers Directly Accountable to Municipal
Managers 2006, GN R805Government Gazet29089, 1 August 2006.
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executive. The municipal executive is expected rtitiate policy, oversee the
administration and take regular executive and agnative decisions.

At an administrative level, the transformation basn fundamental. The new legal
framework has resulted in an improved and ratiosgstem for municipal
administration. The Municipal Systems Act and theunidipal Finance
Management Act have laid down a framework for thuitipal administration that
is based on modern public management principlesic€uis such as strategic
planning, performance measurement, modern accauptinciples, transparency,
and separation of politics from administration, oregte throughout the legal
framework. Community participation in municipal @fs has been firmly placed
on the municipal agenda by the adoption of a pszive framework that instructs
municipalities to involve communities in decisioraking. Best practices on how
best to implement these directives are emergithgitatiowly.

5. Current Challenges

Despite significant progress in the rationalisatésmd modernisation of municipal
governance, there are specific challenges inharemlhe new system which are
possibly hampering the successful transformationloohl government. What
follows is a examination of some of the most pentininstitutional difficulties that

have arisen in the first decade of democratic Ilgogkrnment in South Africa.

Size

A significant challenge is the size of the aver&geith Africa municipality. The

country has 283 municipalities that serve a poprdabf close to 48 million and
cover a landmass of 1,220,813 square kilometredigSts South Africa 2007:1.1
and 2.1). Quick comparisons with Spain (50 provénaed 8,108 municipalities),
and Germany (323 districts and 12,477 municipalitishow that South Africa’s
municipalities are vast in size and populationfdot, municipalities are actually
charged with a regional mandate. Not only are mpalities slowly emerging

from the painfully difficult amalgamation of variegprevious municipal

administrations, but the management of often vévgrde communities is itself a
difficult task. There are many examples of contémtabetween communities in
single municipalities. For example, when one grafipcommunities succeeded,
after a protracted and sometimes violent battlehaee their municipality (called
Merafong) incorporated into the Gauteng provinemther group of communities
in the same municipality vehemently questioned degision.

Furthermore, it is suggested that the size of thetls African municipality is a
considerable challenge for that municipality whénwants to realise effective
community participation. This challenge relatescHpmlly to rural areas. In the
guest for economically viable municipal units witbdistributive potential, the
norm is that a number of towns are demarcatedaneomunicipality together with
their rural hinterlands, which are thus very extemsand, again, often diverse in
character.
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Executive Mayors

As stated above, strong municipal executive leddleris a characteristic of the
new generation of municipalities. Many municipalitihave ‘executive mayors’.
This means that municipal executive powers are emnated in one councillor

who is elected by the council as its executive mgunicipal Structures Act

1998 ss. 55 and 56).The executive mayor, in turn, ‘hand picks’ a mayor

committee Kunicipal Structures Act 1998&. 60)’ This system stands in contrast
to the conventional collective executive systent titztained in all municipalities

prior to 2000, and which is still practiced in teasunicipalities that do not have
an executive mayor. The collective executive sysamtails the election by the
council of an executive committee that broadly hmis’ the composition of the

municipal council Municipal Structures Act 1998s. 43 and 44).

It is suggested that the introduction of the incliseelected executive mayor has
been particularly successful in large cities, whigréas contributed to visible
executive leadership. In general, stakeholdersaappebe “relatively satisfied with
the system® There are, however, concerns around potentiausiaiary effects.
The executive mayor system appears to have craatéde gap between executive
councillors (i.e. councillors on the mayoral conted) and ‘ordinary’ councillors
who are not part of the mayoral committee. Thegencitiors feel increasingly
disadvantaged due to the lack of access to docati@miand information flows. A
report on the functioning of the mayoral executystem remarked that: “[i]t is
clear that the relationships between the mayoratwtve committee and non-
executive councillors are not based on democratloes, but display a lack of
transparency; autocratic decision-making; and auedoility. This is expressed by
stakeholders as a lack of respect for one anotheculture of secrecy, and
perceptions of marginalisatiofl.”

Role Definitions

The issue of the division of responsibilities armlvprs among political office-

bearers in a municipality has proved to be a persissource of tension and
contestation. As stated above, the speaker’s offias a novelty when it was

introduced in 2000. Generally, municipalities haet found it easy to adapt to this
new political office-bearer. A persistent sourceesfsion and conflict can be found
in the role definition of the speaker vis-a-vis ttmeinicipal executive, or more

specifically, the mayor. An earlier study found ttetationship between speakers
and executive mayors to be poor: “Self-defeatintepas of behaviour characterise
interaction between the executive mayor and thalsye Both act in a way that is
detrimental to themselves and the municipality #nedte is little understanding and

® See further Steytler and De Visser 3-29ff.

7 SeeDA v Masond®003 (2) BCLR 128 (CC) for a Constitutional Coudgment on the
composition of mayoral committees. See also Wodii2008:478.

8 See Idasa, paragraph 9.

° See Idasa, section 3; See also Atkinson 2007:64.
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concern about the consequences of the poor rethijprbetween them and the
negative impact this has on the municipality.”

The constitutional reality that the municipal colippssesses both legislative and
executive authority@onstitution of the Republic of South Africa 1993151(2))
sets the scene for a possibly uneasy relationsbipvden the speaker and the
municipal executive. South Africa’s national andowncial parliaments are
configured in a Westminster style. Their speakeesr@sponsible for managing the
affairs of the legislature: they generally haveauthority over the affairs of the
executive save for the occasion when its membetgipate in the legislature. In
contrast, the speaker in a municipality occupid#ffarent role, simply because the
municipal council is not a body that is exclusivédgked with passing laws and
overseeing the executive. It is also tasked witituising and disposing of a range
of executive and administrative issues. The mece tfzat the municipal speaker
presides over and participates in meetings whermirastrative and executive
issues are debated and discussed, calls for amoareed role definition.

In terms of statutory law, the municipal speakeati@a minimum responsible for
chairing council meetings and enforcing the CodeConduct for Councillors
(Municipal Structures Act 1998s. 37). However, additional powers may be
delegated to the speakévignicipal Structures Act 199%. 37(b)). It is common
practice for the council to delegate to the spealesponsibilities related to
community participation and councillor support. Hower, both these functional
areas attract a great deal of politics. The engagerf municipal office-bearers
with the municipal community is an intensely paii activity where the municipal
executive is involved. At times, speakers do noitlthemselves to organising and
guarding the quality of the community engagemeriteyT then become active
participants, often to the chagrin of the municipaécutive. Similarly, councillor
support may become an arena for ‘petty politicshie council. Unfortunately, the
power to decide who is entitled to training, corfere visits and other types of
councillor support often represents political lagg. The mayor may seek to
preserve control over this.

Mostly, tensions arise from an unclear definitidnrales. By law, municipalities
must define the roles and responsibilities in writtterms of reference’ for each
political office-bearer, and provide for internabndlict resolution mechanisms.
Research indicates that most municipalities have adopted such ‘job
descriptions’ for their speakers and do not hagadihg procedures for resolving
these possibly debilitating conflicts (De Visseadies and Akintan 2008).

Council Appointees

As stated earlier, the role of the most senior wipai official, now called the
municipal manager, has changed significantly. S2@@0, the municipal council
has had the authority to appoint the municipal rganas well as those managers

10 See Idasasection 2.
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that report directly to him or heMunicipal Structures Act 1998. 82;Municipal
Systems Act 200G. 56). This configuration was designed to predacsenior
management team in the municipality that understaadd operates in sync with
its political principals in the municipal executivéVhilst this objective is
supported, there appear to be a number of imposideteffects. Firstly, political
instability in a municipal council now has an imratd ‘knock-on’ effect on
senior management. A change in local political éesldip, shifts in a ruling
coalition, or even a reform within a ruling paroften leads to the dismissal of the
municipal manager and sometimes even to the diafmidsmanagers reporting to
the municipal manager (Wooldridge 2008:475). Thisevidenced by the large
number of unfilled vacancies in the top two echslof municipal administration.
In 2006 and 2007, 15% of the posts in senior mpalananagement stood vacant
(National Treasury 2008:184). Municipal administsas are thus suffering from a
lack of continuity at senior management level (Mipal Demarcation Board
2007:89).

Secondly, the highly charged political profile béte positions has contributed to a
shift in control over appointments from the munaipouncil to the internal
workings of political parties. There is widespreadncern that the need for
‘political suitability’ is starting to eclipse theeed for qualified and skilled senior
managers in the municipality (Atkinson 2007:67).eTiact that 30% or more of
senior municipal management has five years orlEss government experience
reveals a disconcerting trend towards the appointnoé inadequately skilled
senior managers.lt is suggested that this is partly the resulexdessive political
involvement in what should be appointments on thsidhof merit. In order for
local government to further improve its performgnaenew balance needs to be
struck between the need for political alignmenttop management with the
municipal executive on the one hand, and an ingisteon quality on the other.
Serious consideration should be given to removirgappointment of the second
layer of management from the realm of the municgmlncil and leaving this to
the municipal manager. It is suggested that thit agsist in reducing political
involvement in the administration, whilst leavirtgetpolitical alignment between
the municipal manager and the municipal executitact.

Improving Community Participation

The involvement of communities in municipal affagsot only a key objective of
local government but also one of the main reasonsSbuth Africa’s choice of
developmental local government. Success is thig asethus of paramount
importance. Government’s recognition of this impade is evidenced by an
elaborate and progressive legal framework for ggdiory governance at
municipal level.

Municipalities are tasked to involve communitieghie drafting of their integrated
development plan, their budget, and in the takihglexisions regarding service

Msee Municipal Demarcation Board 2007:88; SALGA 2697 National Treasury 2008:185.
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delivery and development. Furthermore, the law a@osta legal framework for
ward committees. These committees generally compies representatives of
various sectors or geographical areas in the Vildrey are elected by the voters in
the ward. The committee is chaired by the ward ciblon. Its role is to advance
participation of the community in the affairs ofetimunicipality, particularly in
relation to development planning. The concept whad committee follows similar
practices elsewhere, such as the village developroemmittees in Botswana
(Serema 2002:1).

However, an apparent contradiction exists betweba progressive legal

framework for community participation and persisténcidences of protest
targeting councillors and municipal administratidh#\lthough government has
created ample spaces, platforms and proceduresofomunity engagement with
local government, it is clear that communitiesl gtiect to take their grievances to
the streets. These protests expose not only thentushortcomings in service
delivery but also the presence of untapped locakrggnand involvement with

municipal governance. Atkinson suggests that thetfations of communities are
threefold. They relate to poor service deliveryragponsive decision-making and
conspicuous consumption by councillors and offgi@tkinson 2007:58).

There are many underlying reasons for the protbstsare not always within the
realm of what municipalities are responsible fard @an extended discussion of
these tensions falls outside of the scope of ttdpep However, a general
observation relates to the wisdom of institutiosialj community participation.
The legal framework impacting on municipal gover®nis awash with
institutions, procedures and platforms that arel teecapture diverse interests and
channel them into a discourse to which a municipakaucracy can relate. The
danger that lurks in the creation and nurturingnsfitutionalised forms of public
participation such as ward committees, is thateitnoves the imperative to
continuously look for innovative ways to engage oamities. There may be good
reason to revisit this approach and seek morehtsigto how communities really
wish to relate to municipal administrations. Thizservation does not detract from
the potential that local government has for deepgeebmmunity participation or
from the noble intentions behind the current Idgainework. It rather emphasises
the need for adequate strategies at municipal fevdtanslating this potential and
the enabling framework into genuine engagement.

6. Intergovernmental Framework: A New Role for Citi  es?

Central to many of the problems besetting localegoment is the lack of clarity
with regards to the intergovernmental frameworke T®onstitution combines a
strong expression of autonomy for municipalitieshwa weak definition of the
areas that they are responsible for. The preciseadstion of the functional
responsibility of a municipality is dependent onvariety of processes and

12 For an overview of the scale of protests, seenstin 2007:54; SALGA 2007:139; Mathekga and
Buccus 2006.
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interventions, such as functional definitions iatgtes, the outcome of judicial
proceedings solving disputes over who does what,thter conclusion of
intergovernmental agreements and protocols (Stegtid Fessha 2007:325). The
uncertainty over functional areas renders it difidor municipalities to plan and
budget for current and capital expenditure (Natidmaasury 2008:152). There is a
perception that the goal posts are changing cootisiy (Atkinson 2007:71). The
challenges pertaining to the mismatch between testitutional allocation of
powers and the realities of the developmental m&ndee traversed in another
contribution to this journal (Christmas and De ¥is2009).

It may be argued that an insistence on a clear wetian of functional local
government responsibilities is naive, that the demfles of governance cannot be
confined to legal definitions, and that flexiblevgonance arrangements are more
important. However, three reasons are profferedgi@ater clarity. Firstly, the
constitutional context in South Africa gives rise @n expectation surrounding
clarity of responsibilities. If the Constitutiorsélf puts forward a list of functional
areas and seeks to protect municipal discretioh végard to these areas, there is
an expectation that these constitutional prescrgpisuld be given a reasonably
precise meaning. It would not be in keeping witk ttonstitutional promise of
autonomy if the Constitution contains a list of ¢tinnal areas but then the content
of these areas is actually immaterial, and thaiblle governance arrangements are
considered more pressing than giving effect to tut®nal provisions.

Secondly, flexible governance arrangements ardylitcework better in countries
with strong municipal governments and a long histifrdecentralisation. In such a
context, municipalities will enter these governapegtnerships as equal partners.
But in countries such as South Africa, where deedisation is a new
phenomenon, municipalities (with the exception ofrorsgy metropolitan
municipalities) are underdogs in negotiations wsthong provincial or national
government departments. A reasonably clear unchelista of the content of the
functional areas equips municipalities to enteroti@tjons surrounding the fuzzy
edges as equal partners.

Lastly, the uncertainty surrounding functional m@sgibilities is undermining the
legitimacy of intergovernmental fiscal arrangemenits South Africa, fiscal
arrangements and calculations are premised on darstanding of constitutional
mandates. If this understanding is contested ahdamental level, the integrity of
the intergovernmental fiscal system is endangered.

Role of Big Cities

An example of incoherence in the intergovernmefmgahework that should impel
law and policy makers to reflect on the adequacyhef institutional and policy
environment for local government, relates to thie if big cities. A concern for
more coherence in the institutions of local goveentrand the powers it possesses
should not be misunderstood as a drive for unifgynin fact, the imposition of
uniformity on an unequal environment produces & lafccoherence. It is argued
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that this type of incoherence may be emerging engystem of local government.
Despite having a dedicated institutional arrangém@nmetropolitan areas in the
form of single tiered metropolitan municipaliti¢ise local government system pays
too little regard to the variations in challengespacity and progress between areas
(Cities Network 2006:2-28; Van Ryneveld 2007). Ehare two bases for this
concern. The first relates to the fundamental econamportance of large cities.

¢ The majority of South Africans now live in citiesdalarge towns and this
figure is generally on the rise. In 2006, 42 petaérihe national
population lived in the 21 biggest cities and towret cover just 2 per cent
of the South African land surface.

¢ The majority of wealth is created in urban aredm Z1 biggest cities and
towns together contribute 70 per cent of the natiGeneral Value Added
(GVA).

* The 21 biggest cities and towns are also home foeRBent of persons
living below the breadline (Cities Network 2006:2}1

The second basis for concern relates to the faat tthis concentration of both
economic activity and poverty in urban areas rexguispecific, specialised
approaches to issues such as:

« Dealing with the informal economic activity andtkahents; and
« Planning and implementing in an integrated manraurad typical urban
governance issues, such as housing, transpornémadtructure.

South Africa’s biggest cities are consistently aghipg to provincial and national
governments, with varying success, to considerdieolution of certain critical
functions. The Constitution itself permits and eages an ‘asymmetrical
approach to municipal powers by providing for indial assignments, that is the
transfer of authority to individual municipaliti¢Steytler and De Visser 2007:5-
39). To date, this instrument has not been usedifwower big cities with authority
that goes beyond their ‘original’ functions. Inligg however, big cities perform a
myriad of additional functions, on behalf of orgartnership with organs of state in
other spheres of government. These are often basedluid, informal or
contractual arrangements.

Critical areas that have been consistently idexttifias being in need of a
differentiated approach include housing and trarisg8ALGA 2007:103,108).
Authority over housing, and the entitlement to thiergovernmental finances for
housing development, is with the provincial goveemts. However, the
eradication of slums and inadequate shelter thrahghprovision of low cost
housing is without doubt a key priority of citiasch as Johannesburg, Cape Town
and eThekwini (Durban). Similarly, the redesign amgfjrade of South Africa’s
appalling public transport system, historically idaed to accommodate the
transfer of the black labour force into city cestr@nd white suburbs, is a top

CJLG January 2009 21



Developmental Local Government in
DE VISSER: South Africa: Institutional Fault Lines

concern of the cities. Yet, cities have little arity over public transport matters
(National Treasury 2008:153).

It is suggested that this lack of authority compises cities’ ability to ensure an
integrated approach to the provision of housing #mel upgrading of public
transport facilities in an environmentally susthil@amanner. There is no doubt
that, through innovative and cooperative arrangasnana regional and provincial
level, much can be achieved without resorting tanging the formal division of
powers(National Treasury 2008:153). However, it is subeditthat the devolution
of housing and public transport authority to Soéfhica’s cities would contribute
to the acceleration of delivery in these areas. Sdrae does not apply to smaller
towns and rural municipalities: in that case, ddéfg public transport needs,
economies of scale and capacity constraints reitdeecessary for housing and
public transport authority to be exercised at déidevel than the municipality.

7. Integrated Development Planning: Towards Selecti  ve Alignment?

The legal and policy framework for development piag in South Africa
envisages that municipalities will play an absdiutessential role in realising
coherent planning across the three spheres of igmest. Each municipality is
required by law to adopt an integrated developnpéert (IDP). The IDP must be
adopted shortly after the beginning of a municigalincil’s term. Furthermore, it
must be reviewed annually. It is the municipalitytsategic plan that is based on an
intensive community participation process to gaagd prioritise the municipal
community’s needs. The IDP is expected to integitaeplanning of all municipal
departments under the umbrella of a united stratiegythe municipal area.
Importantly, the IDP must go beyond planning rhiet@nd be the basis for the
municipality’s annual budgets and its spatial plagn Furthermore, the
municipality’s senior managers must be held acahlat regularly, through a
system of performance management, for the realisadf the IDP. As if this
configuration is not sufficiently ambitious, thePDs expected to integrate not only
the municipality’'s plans but also the plans of alitional and provincial
departments and parastatals (such as electricitgrgéng and telecommunication
utilities) in that municipal area (Department of rStitutional Development
1998:19)

There is no doubt that the introduction of integdatlevelopment planning has
forced municipalities to engage communities andggaand prioritise their needs.
It has also propelled municipalities into a thirkithat goes beyond the municipal
council’'s term, and into a concerted effort at gnéting service delivery and
development across spheres, sectors and actors.

In this framework, the municipality is expected e the pivot that skilfully
mediates the tremendous and varied needs of a ipahicommunity with the
requirements of departments and parastatals inotiver spheres of government
(Patel and Powell 2008:353). All of this is to bend within the parameters of a
tight municipal budget. When the municipal capadiyset off against these
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expectations, however, the picture looks bleakniany municipal areas. Capacity
for integrated development planning at municipaklds low. The dependency on
consultants to realise an IDP is staggering. Ameceport suggests that 28% of
local municipalities lack the most basic capacity prepare an IDP and will

struggle even with additional support. Only ondhree (37%) municipalities has
independent capacity to prepare an IDP, whilst lmeroB85% have some basic
capacity and can prepare an IDP with additionalpeup (Good Governance

Learning Network 2008:51). Against the backdropghafse figures, the assignment
to municipalities to be the coordinator of all avgrnment’s development efforts
in the municipal area may be a tall order for sdgime to come. Thus when they
reflect on the municipality’s role in intergovernntal planning, Pieterse and Van
Donk remark that: “it is unlikely that municipabg will have the political clout (let

alone the institutional capabilities) to persuadeational department to delay or
redefine its particular programmes.” (Pieterse dad Donk 2008:62)

The intergovernmental aspiration, embedded in tlaaring framework, which
envisages the IDP to be a reflection of the emgiogernment’s vision for the
municipal area, may be an ambitious attempt at e@djve planning across the
three spheres. However, the insistence on thiseghtd alignment of municipal
budgets and plans with national and provincial letslgnd plans may also just be
an offshoot of the distrust of municipalities as tustodians of local development.
There is no doubt that pervasive trends of coramptimismanagement, immature
politics and a skills deficit in many municipalsielo little to dispel this distrust.
However, the solution that is now imposed througgidlation is, by all accounts,
extremely difficult to achieve and harbours sigréfit dangers for the achievement
of bottom-up development.

The IDP has become a tightly regulated processrthett absorb the input of a
multitude of development actors towards the adoptiba document within tight
deadlines. This process has thus become a ‘pressaker’, which is incompatible
with unwieldy community input which tends to distuptergovernmental cohesion
and adherence to the intergovernmental deadlinemdG5overnance Learning
Network 2008:52). There is then a real danger tobatmunities and community
organisations will become disgruntled with the IRBthey perceive the process to
be inadequate in responding to their needs. A mmeaistic approach to
intergovernmental planning and alignment may beosip@. It may be worthwhile
to consider the identification of a limited numhbsr national key priorities and
insist on their alignment, whilst relaxing the effdowards synchronisation on
other, less important policy areas. This may previle necessary room for
municipalities to develop their planning capal@kti devise mechanisms for
genuine interaction with communities, and displegativity.

8. Conclusion

The progress made by South African municipalit@sards realising the vision of
developmental local government is remarkable armmtegedented. Over the last 13
years, municipalities have embarked on the extens infrastructure and
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development, whilst absorbing changes to their rirale governance and
management arrangements, financial managemeninsysted intergovernmental
responsibilities. The new local government systbos toffers great potential for
the realisation of a better life for all citizerfagilitated by a new generation of
developmentally oriented municipalities.

However, this paper has identified several areasootfestation and conflict that
impede service delivery and development. It hasiedghat an improvement in
municipal governance is essential, and has idedtifkey questions around
governance arrangements and community participatiohas also proposed that
municipal service delivery would benefit from madrestitutional coherence and
predictability. An example given relates to the dedor institutional
accommodation of different spatial and economititresa that obtain in big cities.
The paper also looked at the ambitious and progee$samework for integrated
development planning and asked whether the insisten comprehensive policy
alignment should not be substituted with a poli¢yselective alignment around
national key priority areas.

Thus it cannot be assumed that communities witt seaping more benefits from
the developmental system of local government. Mpalities operate in a
complex system of intergovernmental relations, Whitaces a high premium on
both local discretion and intergovernmental intégra Capacity constraints in
critical areas of municipal governance and admiaiigtn are hampering service
delivery. There is also a lack of connectivity beém communities and
municipalities, which flies in the face of the myliintent of ‘developmental local
government’. The search for the right balancerigrtan over.
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