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Abstract

The Government of Lesotho has drafted the Local Government Bill 2016. The Bill is supposed to be a
reformist piece of legislation to transform not only the model of decentralisation established by the
Local Government Act of 1997, but to also undo the colonial legacy of de-concentration. To this end,
the government adopted a new decentralisation policy in 2014, which unequivocally provides that the
model of decentralisation in Lesotho shall be ‘devolution’. Hence, the 2016 Bill is assessed in this light:
whether it implements this policy decision. This paper contends that, while an attempt is made by the
Bill to introduce some semblance of autonomy for local authorities, the model of devolution it
introduces is in fact very weak and needs significant strengthening if decentralisation is to succeed.
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Introduction

The Government of Lesotho, its development partners and civil society have long been concerned about
the dysfunctional state of local governance in the country. In 2013 the government, in collaboration
with development partners the European Union (EU), United Nations Development Programme
(UNDP) and United Nations Capital Development Fund (UNCDF) produced a broad-based diagnostic
assessment of the state of decentralisation in the country (Ministry of Local Government, Chieftainship
and Parliamentary Affairs 2014). The assessment confirmed that one of the handicaps to
intergovernmental relations in Lesotho is the country’s weak version of decentralisation. It found,
amongst other issues, that the model of decentralisation used by the country is ‘deconcentration’ — a
model which gives the central government the upper hand in intergovernmental relations. Consequently,
the assessment recommended that “/¢/he decentralization policy should be used to settle the question
of the model of decentralization (deconcentration, delegation, or devolution). This will provide greater
clarity on government’s decentralization program going forward” (Ministry of Local Government,
Chieftainship and Parliamentary Affairs 2014, p. 6).
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Following this assessment, the government adopted a new decentralisation policy in 2014. The policy
categorically stated that the model of decentralisation to be followed in Lesotho is ‘devolution’.
However, the policy did not go to detail about how the model should be implemented. It left this to a
new legislative framework, and, after the adoption of the new policy, the government immediately
started the process of reviewing its existing legislation on local governance, the Local Government Act
1997. A new Bill, which sought to overhaul the country’s entire local government structure, was
finalised in 2016 and presented to parliament. However, the life of that parliament was cut short by a
motion of no confidence in the government which led to an early election in 2017, and as a result the
Bill was not enacted. Since then, efforts have been made to bring the Bill back to parliament, but as at
early 2020 it had not yet been reintroduced. The Ministry of Local Government and NGOs were still

holding consultations about the Bill.

This paper takes this opportunity to review the Bill in order to ascertain whether it realises the
overarching vision of the national decentralisation policy: namely, enshrining devolution as the model
of decentralisation for the country. It begins by locating Lesotho’s decentralisation framework within
the broader African context. The paper then uses quantitative content analysis methodology
(Krippendorff 2018; Mayring 2004) to determine the existing model of decentralisation in Lesotho,

after which it assesses whether the Bill proposes any meaningful changes to the status quo.

Revisiting decentralisation in an African context

Decentralisation has been a subject of intense scholarship in Africa and beyond (Ahwoi 2000; Faguet
and Pdschl 2015). The main reason why it has captivated scholars in and about Africa is that “/i/n the
1980s and 1990s, structural adjustment programmes, requiring the cutting down of central
governments, forced many governments to develop decentralization reforms” (Ribot 2002, p 6). In its
most basic formulation, decentralisation means cession of power by the central government to
subnational structures (Ribot 2002; Mawhood 1993; Smith 1985). Almost every country in Africa, in
one way or the other, is engaged in decentralisation programmes and reforms. While countries may
differ with contexts within which decentralisation reforms are taking place, there is one historical
pattern with the post-colonial state in Africa. Colonisation left a common pattern of a highly centralised
state (Smoke 1993).

When the countries became independent, centralisation of power was one of the main legacies of
colonialism with which many countries in Africa had to contend. In those rare occasions where there
was some semblance of decentralisation, the central government had deconcentrated some personnel to
the regional or local level but with direct accountability to the central government. When African
countries established local governments after independence, they retained administrators at local level

who were said to be either monitoring the newly established local authorities, or coordinating the
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deconcentrated central government departments that were still present alongside local authorities. These

administrators typically have wide-ranging powers.

According to Olowu (2003, p.48) “control mechanisms include inspectorates, approval processes for
local government decisions, deployment of central level personnel to local governments and use of
powers of suspension and dissolution of local government councils”’. Some scholars have characterised
this as a ‘dual model’ of decentralisation (Mawhood 1993). According to Mutizwa-Mangiza (1990, p.
429), the model is made up of “/on the one hand] central government’s field administration, itself
subdivided into quite separate ministry hierarchies operating largely independently of each other. On
the other hand ... local authorities which operated without any reference to central government’s field
administration”. In that way, local governments were used pre-eminently as tools of administrative

management (Ribot 2002). This colonial legacy endured long after decolonisation (Therkildsen 1993).

One of the characteristic features of this approach to decentralisation, amongst others, was that
decentralisation had very weak constitutional and legal framework (Olowu 2012; Fombad 2018). It is
only recently that many countries across Africa have entrenched decentralisation within their
constitutions with explicit recognition and protection for local government, including Ethiopia, Ghana,
Mali, Namibia, Nigeria, Senegal, South Africa and Uganda among others (Ribot 2002). There is
therefore a discernible wave throughout Africa to deepen decentralisation as part of the broader
constitutional and political changes sweeping across the continent. The essence of this trend is not only
to give more power to the local structures and populations but also to protect them against interference

from central governments.

The underlying justification for decentralisation in Africa is that it enhances democratic governance
and service provision (Oyugi 2000). As Smoke (1999) pointedly contends: “/u/nderlying most of the
purported benefits of decentralization is the existence of democratic mechanisms that allow local
governments to discern the needs and preferences of their constituents, as well as provide a way for
these constituents to hold local governments accountable to them” (p.10). With the dire state of
development in which the majority of African countries found themselves after independence, it is
argued that the most effective means for delivery of services and to ensure real participation of the
people in public processes is through decentralisation. This presupposition has been firmly held even
by multinational institutions supporting decentralisation such as the World Bank and the International
Monetary Fund, “as part of downsizing central governments” (Ribot 2002, p. 1). Consequently,
sometime African countries have been under pressure to decentralise as a soft condition for aid and
technical support in the broader governance reforms (Smoke 1993). In equal measure, the current

decentralisation reforms in Lesotho are taking place against this broader Africa context.
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Sketching the current model of decentralisation in Lesotho

Constitutional basis for decentralisation

When Lesotho returned to electoral democracy in 1993, a new constitution was adopted. Broadly, the
constitution recreated the country as a unitary state. While power was separated into executive, judicial
and legislative branches, the constitution never divided it between tiers of government; nor did it
allocate any functions to sub-national levels. Indeed, sub-national structures were only nominally
envisaged, as Section 106(1) of the constitution indicates:

Parliament shall establish such local authorities as it deems necessary to enable urban
and rural communities to determine their affairs and to develop themselves. Such
authorities shall perform such functions as may be conferred by an Act of Parliament.

The constitution thus delegates the power of decentralisation to central government — notwithstanding
a settled view in academic circles that countries decentralise best when it is the constitution, not central

government, which subdivides tiers of government and allocates general functions to each tier.

Arguably, one of the reasons why Lesotho’s decentralisation has never really gained traction since 1993
is because of its weak constitutional basis. According to Fombad (2018), strong constitutionalisation of
decentralisation has three main advantages. The first is that decentralisation becomes entrenched in the
design of the country. It cannot be changed on the whim of those in power. Secondly, when the
constitution creates tiers of government and allocates functions to each tier, it creates clarity over
responsibility and authority, which protects the sub-national tiers of government. Often, otherwise — as
is the case in Lesotho — central government runs roughshod over the sub-national spheres. Thirdly,
constitutionalisation of decentralisation makes implementation mandatory. It does not rely on the
discretion of central government. As such, “/c/jonstitutional entrenchment can have the effect of legally
compelling the executive and legislature to fulfil their duty to implement the system of decentralization
in the exact manner contemplated by the constitution” (Fombad 2018, p. 196). Thus, a genuine

conversation about the reforms of decentralisation in Lesotho may have to start at constitutional level.

The current structure of local government

After a long-drawn-out conversation about decentralisation, starting in 1993, the government enacted
the Local Government Act 1997. Interestingly, the Act uses the term ‘local government’ as its title —
but this term is never used by the constitution. The constitution instead uses the phrase ‘local
authorities’. A false impression was thus created by the Act that Lesotho, like many other countries, has
both a central and sub-national ‘governments’. While the two concepts — local governments and local
authorities — are sometimes treated interchangeably in the literature (Callanan 2003, p. 3; Roche 1982),
they can imply different things. The main difference can be in their powers and levels of

decentralisation. ‘Local government’ implies stronger devolution of powers than ‘local authority’.
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Olowu (1988, p. 12) also contends that local government must be further distinguished from other sub-
national structures:

Local governments are identified by certain defining characteristics. These characteristics
usually focus on the following five attributes: legal personality, specified powers to
perform a range of functions, substantial budgetary and staffing autonomy subject to
limited central control, effective citizen participation, and localness. These are regarded
as essential to distinguish it from all other forms of local institutions and also ensure its
organizational effectiveness.

Local authorities, on the other hand, may come in several forms; they may possess some of the
characteristics of local governments but they may lack substantial political, budgetary or administrative
autonomy. They can largely controlled by central government. These types of local authorities are

therefore normally a type of decentralisation favoured by unitary states, such as Lesotho.

However, like the Local Government Act 1997, the 2016 Bill uses the two terms interchangeably. The
1997 law created a three-tier local structure: community councils, district councils and urban/municipal
councils. Initially there were 128 community councils, 10 district councils and one municipal council
(Mofuoa 2005; Daemane 2011), but the number of the community councils has been substantially
reduced by half to 64 (see Table 1 below). This reduction is due to lack of resources and to improve
efficiency, but has led to councils being criticised for not being local enough (Kapa 2009). Interestingly,
although the local government structure during the military junta was criticised for its lack of election
component — it used the amorphous process of pitso to select people into the structures® — it has
nevertheless been credited with one main advantage over the current structure: that it was “truly local’.
The structure known as the village development council (VDC) during the military dispensation, unlike
its modern-day counterpart the community council (CC), was smaller in size and closer to the
population it intended to serve. As such, Kapa (2009) contends that:

because every village in Lesotho had its own VDC, hence offering scope for the people to
have a better and direct input in issues affecting their lives, the Lesotho local government
structure under the military regime was a better popular participation maximization model
than the current one. Additionally, the model was a better means for service delivery since
the villagers accessed services in their own villages (p. 9).

The modern-day community council, by contrast, is too big to relate directly to the needs of the
concerned locality. Although electoral divisions do exist, these are not local authorities; they are only

used to elect a representative of the locality onto the bigger community council.

The current political and administrative decentralisation
It is instructive to assess the extent to which political and administrative powers have actually been

decentralised under the existing decentralisation framework in Lesotho. The main relevant statutes are

1 A pitso is a traditional public gathering of all adults in a selected area. The decision-making process is more
consensual (Wallman 1968). The principle of secret balloting is not part of the pitso process. It is chaired by the
area chief or his designated representative. During the military regime, such a process was used to select
councillors (Kapa 2009).

CILG 2019 5



‘Nyane

the Local Government Act 1997, the Local Government Elections Act 1998 and the Local Government
Service Act 2008. The first local structures created under the Local Government Act 1997 were elected
in 2005. Unlike the deconcentrated central government offices present in the districts (further discussed
below), the elected local authorities are not necessarily responsible to central government departments.
In that way, there is some semblance of political decentralisation. However, the local authorities do not
have any meaningful executive or legislative powers, nor do their chairpersons have any political
powers. Instead, they are executively and politically beholden to the Ministry of Local Government

which, by and large, determines their executive programme.

The degree of a country’s political decentralisation can be measured by two primary indicators (Kovar
2008). The first is the extent to which local governments are able to make decisions and set policies and
rules in their areas of competence. Under the 1997 Act, local authorities in Lesotho do not have full
powers to make policies and rules. The law empowers them (under Section 44) to make rules and
policies, but subject to the approval of the Minister of Local Government. As a result, local authorities
do not currently have by-laws because the drafts they once produced are permanently awaiting the
approval of the minister. The second key indicator of political decentralisation is the level at which
power is transferred away from central government. In Lesotho, the powers of councils are transferred
by statute (lower level), not granted by the constitution (higher level). Furthermore, the Minister of
Local Government has excessive powers under the Act, including the power to dissolve a council
(Section 25).

Table 1: Types and number of local authorities

District No. of district No. of municipal No. of urban No. of community
councils councils councils councils
1. Berea 1 0 1 8
2. Butha-Buthe 1 0 1 4
3. Leribe 1 0 2 11
4. Mafeteng 1 0 1 7
5. Maseru 1 1 (Maseru City Council) 1 10
6. Mohale’s Hoek 1 0 1 7
7. Mokhotlong 1 0 1 4
8. Qacha’s Nek 1 0 1 3
9. Quthing 1 0 1 5
10. Thaba-Tseka 1 0 1 5
Total 10 1 11 64

Source: ‘Nyane (2016), see also the Commonwealth Local Government Forum (2017)

A further test of political and administrative decentralisation is the extent to which local authorities
have authority over staff recruitment. Local councils in Lesotho do not have powers to recruit local
staff. The chief executive officers of councils are known as council secretaries, and these officers are

neither recruited nor controlled by the local authorities. They are instead recruited and controlled by
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central government via the centralised Local Government Service Commission. The Commission is a
structure created by statute to manage the administrative leg of decentralisation. It manages recruitments
and disciple of local staff. It stands parallel to the Public Service Commission which handles public

service at central level.

This model of administrative decentralisation runs is the weakest model because the local authorities have
powers on administrative staff (Schneider 2003). Since in Lesotho executive officers of councils are
neither recruited nor controlled by the councils, this suggests that de-concentration is being perpetuated.
Nor is this all. Several central government ministries (Education, Finance, Agriculture and many others)
also maintain a presence at local level that is completely uncoordinated with the local government
structures. In a bizarre and unworkable attempt to square this circle, the Local Government Act 1997
establishes the office of district administrator as “the person who shall represent the interests of the
central government at district level and shall be responsible for coordinating the duties and functions

of all public officers in that district, other than those employed by local authorities ” (Section 39(2)).

The retention of a foothold by central government at local level is a phenomenon common to most
former British colonies in Africa (Oviasuyi and Lawrence 2010). In Lesotho the legacy of duality was
actually strengthened in the aftermath of independence. Due to the avid belief in recentralisation at the
time, the government pushed most central departments to have a presence in the districts with a view to
plugging the gap left by the disbanding of district councils which had taken place (Mofuoa 2005;
Daemane 2011). The position of district administrator, which has been so enduring in contemporary
local governance, was consolidated during this era to represent the central government at district level

(Kotze 1972). Infact, district administrators were directly responsible to the Office of the Prime Minister.

It would seem, therefore, that right from the conception of the current design for local authorities in
Lesotho, the central government always planned to maintain a permanent deconcentrated presence at
local level, despite its original Concept Paper envisaging a local government system “based on political
devolution and decentralisation of functions, staff and finance” (Government of Lesotho 2004, p. 5).
The current design is such that despite the Councils being headed by chairpersons as political heads,
the chief executive officers, who are secretaries, are not accountable to the political heads of the councils
(see Table 2 below).

Table 2: Administrative staff of councils

Type of council Number Political head Chief executive officer
Community council 64 Chairperson Community Council Secretary (CCS)
District council 10 Chairperson District Council Secretary (DCS)
Urban council 11 Mayor Town clerk

Municipal council 1 Mayor Town clerk

Source: Local Government Act 1997 (as amended)
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Fiscal decentralisation
Fiscal decentralisation is the bedrock of any decentralisation project. It can be defined as the assignment
of revenue and expenditure functions to sub-national tiers of government (de Mello and Luiz 2000);
and the extent of fiscal decentralisation shows the extent to which a country is prepared to devolve
practical policy-making powers to the local level. There are three key measurement tests to determine
degrees of fiscal decentralisation (Kovar 2008). The first is the extent to which local authorities have
sufficient resources to execute functions assigned to them. The second is the extent to which
government funding for local authorities is stable and predictable; and the third is the extent to which
local authorities are able to generate own revenues at local level. In Lesotho, fiscal decentralisation is
the weakest link in the decentralisation policy. While the 1997 Act empowers local authorities to collect
local revenue in the form of tax and rates (Sections 47 and 56), the Minister is simultaneously mandated
to specify the list of items over which councils may collect revenues by way of “tax or levy or service
charge” (Section 57). Over 20 years later, there is still no such list, so consequently local authorities
are not collecting any rates or tax revenue. Only Maseru Municipal Council collects a minimal level of
rates (Ministry of Local Government, Chieftainship and Parliamentary Affairs 2014). The position is
aptly captured by the International Monetary Fund in its report (2016, p. 6):
With the exception of Maseru City Council LAs do not have a substantive source of own
revenues. Community and urban councils collect revenues and Maseru City Council
collects property rates. Only Maseru City Council retains revenues; all other revenues are
transferred to the district councils and subsequently to the central government. Devolution
usually entails devolved entities retaining all or part of their own revenues to finance their
activities and to set/vary the standards (better roads, more nurses etc) of these activities.
The restriction on the use of autonomous revenues to 1 out of 86 LAs is unusual. In
addition, the property tax collection rate for Maseru for 2014-2015 was Maloti 35

(collected)/60(owed) million due to the weak enforcement mechanism available to Maseru
City Council.

The district councils receive meagre non-tax transfers from the Ministry of Local Government, and
these are not based on any proper funding model. With the help of EU, UNDP and UNCDF the ministry
was encouraged in 2014 to introduce a Local Development Fund model, which is further discussed
below. However, the model was only pre-tested with donor funding, and when that funding dried up

the government ceased to use it.

Decentralisation policy 2014

The purpose and objectives of the policy

In 2013, after the commencement of its Deepening Decentralisation Programme (DDP), the
Government of Lesotho in collaboration with its development partners — EU, UNDP and UNCDF —
commissioned a diagnostic assessment of the state of decentralisation in the country. The assessment
found that the decentralisation model the country has been following since the first local government

elections after 1993 has in the main not in fact enhanced local governance in the country. The
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assessment noted that the model has largely been based on deconcentration, with very weak political,
administrative and fiscal decentralisation (Ministry of Local Government, Chieftainship and
Parliamentary Affairs 2014). The recommendation of the assessment was that a new decentralisation
policy should be adopted, to form the basis of reforms in local governance. Consequently, the
government embarked on a nationwide consultative process about decentralisation, and a new policy
was adopted in 2014. The policy has, for the first time in Lesotho, stated that the purpose of
decentralisation is the deepening and sustenance of “grassroots-based democratic governance and [to]
promote equitable local development by enhancing citizen participation and strengthening the local
government system” (Government of Lesotho 2014, p. x). The general conclusion was that there must
be a shift from the quasi-deconcentration model to full-blown devolution, and the policy identifies
several strategic focus areas to achieve this (Government of Lesotho 2014, p. xi). Amongst others, the

key strategic goals are to:

a) adopt devolution as the mode of decentralised governance and service delivery;

b) establish local governments which have autonomy and executive authority;

c) develop and implement a strategic framework for participatory and integrated planning;
d) implement fiscal decentralisation and prudent public financial management;

e) develop framework for exercising local autonomy and fostering intergovernmental relations;
f) implement a strategy for human resource management in local governments; and

g) provide an enabling legal framework for devolution.

As such, it is clear what kind of decentralisation the policy seeks to attain: a shift from a local
government beholden to central government to one that is autonomous. This shift can best be realised
through legislation intended to give local authorities political, administrative and fiscal autonomy.
Therefore, this is the prism that must be used to assess the Local Government Bill 2016: does the Bill

achieve the aforementioned policy intentions?

Type of decentralisation prescribed by the policy

The 2014 policy categorically states that the model of decentralisation envisaged is ‘devolution’. It even
defines what devolution is — despite this being a fairly settled concept in local governance studies
(Conyers 1983) — namely, as:

the process of transferring functions, responsibilities and resources from the central
government to lower tiers of government by legislative provisions so that the entities are
legally empowered to make decisions on their own. The transfer is within formal political
structures and is institutionalized by constitutional means... Under this form of
decentralization leadership is accountable to the local population through a system of
elections (Government of Lesotho 2014, p. 37).

The policy calls strongly for a constitutional and legislative framework for devolution. However,

devolution can still vary according in degree, on a continuum from strong to weak. Table 3 sets out the
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differences between strong and weak devolution. Comparing the policy to the factors in Table 3 evinces

the argument that it envisages a strong rather than a weak model of devolution.

Table 3: Characteristics of strong and weak devolution

Strong devolution Weak devolution
Political e Elected councillors hold decision-, rule- and | e Decision- and rule-making powers rest
autonomy policy-making powers in fields relevant to with central government appointees
local communities, and have adequate and/or exclude the power to formulate
human capacities at local level. policies; insufficient human capacities at
o Powers are transferred in the form of local level.
constitutionally/legally guaranteed rights. o Powers exist only in fields of little
 Clearly defined roles and responsibilities at relevance and/or powers can easily be
all levels of government. revoked.
o Decisions made at the local level without e Unclear definition of roles and
interference from central government. responsibilities.

e Central government interference in local
decision-making.

Fiscal o Sufficient and stable funds. o Insufficient or unreliable funding.
autonomy ¢ Funds provided through raising own revenues | ¢ Conditional grant system and/or no power
and system of guaranteed grants. to raise own revenues.
¢ Power to make spending decisions. ¢ Budget requires approval by central
government.
Administrative | e Elected councillors can enforce » Elected councillors have no authority over
autonomy implementation of decisions and sanction implementing bodies and/or no sanctions at
non-compliance. their disposal.
¢ Elected councillors recruit own staff. ¢ Administrative staff are recruited at
o Elected councillors hold administrative central level and answerable to central
bodies accountable. government authorities.

Source: Kovar (2008)

Structure and intergovernmental relations model proposed by the policy

The policy proposes to change the current structure of local government and the relationship between
the central and local governments. In contrast to the current structure, where the political head of a local
authority is a non-executive chairperson, the policy proposes that the political head of a local authority
should be a mayor with executive powers, and the chief executive officer accountable to the mayor
would have the title of district executive secretary (DES) (see Table 4).

Table 4: Local government structure provided for in the policy

Branch Structure Functions Head
Executive Local e Regularly report to the council on the Mayor.
government executive’s vision and development plan. District executive
(executive) « Provide briefs on progress towards secretary (or town
implementation of approved plans. clerk in the case of
« Accountable to the council for daily municipal and city local
operations of the local government government) is the
concerned. chief executive.
Legislative Local council e Formulate local legislation (by-laws). Chairperson/
¢ Provide checks and balances through speaker.
political oversight of local government
operations.

Source: Government of Lesotho (2014)
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The mayor would be responsible to the local council, which would be created as a ‘local parliament’
with capacity to make by-laws and provide checks and balances through political oversight of the
operations headed by the mayor. In this way a local authority is envisaged as a true government with
powers separated between the executive (headed by the mayor) and the legislature (headed by a
chairperson or speaker). The policy also stipulates that the council should comprise directly elected
councillors and persons specially nominated on the basis of their expertise, experience and specific
interest in the development of the area. This duality is intended to combine expertise with local

democracy.

While the policy provides that the political head of a local authority should be a mayor, the influence
of central government is still evident because, contrary to its definition of devolution, the policy still
provides that “[at] the national level, s/he is politically supervised by the Minister of Local Government
on behalf of Cabinet” (Government of Lesotho 2014, p. 42). This supervisory relationship undermines
the political decentralisation brought about by creating executive mayors and making them responsible
to, and overseen by, councils. The Ministry of Local Government should not supervise mayors. Instead,
it should have a broader role of monitoring the implementation of the decentralisation policy. The
insistence of central government on a supervisory relationship with local authorities is counter-
productive; it defeats the entire object of devolution. As demonstrated in Table 3 above, when there is

too much interference by central government in local affairs, devolution is weak.

Local government Bill 2016

The structure of local government proposed by the Bill

The Bill was drafted in 2016 with a view to implementing the 2014 decentralisation policy. As outlined
above, the policy unequivocally envisages decentralisation based on devolution — a radical departure
from the current model, which is based on a vague mixture of devolution and deconcentration. However,
this radicalism is not followed through in the Bill. Instead, it provides for five tiers of local government,
namely: a) municipal councils; b) city councils; ¢) district councils; b) urban councils; and ) community
councils (Clause 3). But only one of these — city councils —is new. Under the existing structure, a major
criticism has been that community councils are too big to respond adequately to local needs. The
electoral division is a more ‘local’ grouping, but electoral divisions are not local authorities. They are
merely used to organise elections to community councils. Another key weakness of the Bill is that it
does not define the characteristics of councils, but rather delegates their definition and establishment to
the Minister of Local Government. This not only undermines the notion of devolution, but also borders
on violation of Section 106 of the constitution, which provides that “[p]arliament shall establish such
local authorities as it deems necessary to enable urban and rural communities to determine their affairs
and to develop themselves” (Section 106(1)). As the Bill specifies the names of the different council

types — although without detailing the characteristic features of the various categories — it usurps the
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powers of parliament. It does not even give guidelines to the minister on the establishment of councils.
For instance, Clause 4(1) of the Bill provides that “[t]he Minister shall, by notice published in the
Gazette, establish a Council in each area demarcated for that purpose in accordance with section 76,
But, as demonstrated above, according to the constitution the power to ‘establish’ a local authority

belongs to parliament.

Political decentralisation model proposed by the Bill

As discussed above, political decentralisation is the bedrock of any decentralisation process. It indicates
the extent to which a central government is ready to allow sub-national structures to make political
decisions relating to policy, planning, human resources and finances. Furthermore, the sub-national
structures, to be fully autonomous, must be elected by local people, not appointed by central government
(Fombad 2018). On this point, the Bill is definitely an improvement on the existing situation, as it
creates councils with separate executive and legislative functions. It proposes that the executive
authority of the council will be vested in an executive committee (Clause 38), led by an executive mayor
—who is elected by the council. This is a welcome development, and contrasts with the existing set-up
in which the political heads of councils are non-executive chairpersons, and councils lack clear
executive responsibilities. Indeed, at an administrative level, councils are currently headed by a

secretary who is not controlled or even appointed by the council.

Furthermore, at the legislative level the Bill seeks to establish ‘local assemblies’. These assemblies are
to be responsible for making by-laws and overseeing the work of the executive committee. This is also
a welcome development because, although the existing legislation gives local authorities power to make
by-laws, these are subject to approval by the minister. The Bill (Clause 54) replaces ‘approval’ with
‘certification’:

54. (1) A by-law, amendment, variation or rescission of any by-law under this Act shall have
no effect until —
(@) the Minister has certified that it does not conflict with any national law; and
(b) the certification is published in the Gazette.
(2) A by-law made under this Act shall be published in the Gazette with the certification
required under subsection (1) (a) and it shall take effect upon such publication.
It remains to be seen, however, whether in practice the process of ‘certification” will differ from

‘approval’.

Administrative decentralisation model proposed by the Bill

Administrative decentralisation concerns the extent to which a central government is willing to devolve
delivery of public services to local structures. It relates, in the main, to the appointment and functions
of non-political human resources. As demonstrated in Table 3 above, there are two main indicators of
strong administrative decentralisation. The first is whether elected councillors have authority over

implementing bodies and/or sanctions at their disposal. The second is whether administrative staff recruited
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centrally are answerable to local or central authorities. The Bill creates several senior local authority
executive offices, including municipal manager, city manager, district executive secretary and clerk —
but these offices are not controlled by the council or the mayor. Clause 47 provides that these post
holders are employed and dismissible by the minister, in consultation with the prime minister. This
seriously undermines the executive position of the mayor, and represents one of the lowest points of the
Bill. The implication is that councils will be empowered with political and executive functions — but

cannot be trusted with employment and control of their own staff.

Fiscal decentralisation model proposed by the Bill

Fiscal decentralisation consists primarily of devolving revenue sources and expenditure functions to
lower tiers of government (de Mello and Luiz 2000). It is the lifeblood of the entire decentralisation
project, as decentralisation is almost unachievable if sub-national structures lack autonomy to manage
their own financial resources. Under the current dispensation in Lesotho, as demonstrated in the
foregoing sections, fiscal decentralisation is the weakest link. Local authorities are not collecting any
significant local revenue, and transfers from national government are so small and haphazard that they
can hardly make any meaningful impact at local level (International Monetary Fund 2016). Further, the
law specifies that local authorities can only collect local taxes subject to the determination of the

minister — but such determination has never been made.

The new Bill does not change Lesotho’s fiscal decentralisation model, but instead continues with the
fund established under the current Local Government Act 1997 (Section 47). This fund is intended to
hold all revenue of local authorities, (Local Government Bill 2016, Clause 55). The fund has never been

functional under the current legal regime as there are no significant revenues kept by local authorities.

In the period 2013-2015, when Lesotho’s Deepening Decentralisation Programme began, a model for
fiscal decentralisation called the Local Development Fund was piloted. The model featured both
conditional and unconditional funding. The conditional funds were given to councils depending on their
performance and compliance with laws and regulations, while the unconditional funds were intended

to promote autonomy and equalise development levels across the country.

The advantage of the model was its objectivity; it removed a lot of discretion from the minister. This
was important because the main problem with fiscal decentralisation in Lesotho is that there is a
widespread reluctance on the part of central government to release financial resources to local
authorities. Consequently, the Ministry of Local Government ends up being a de facto guardian of local
authorities. Unfortunately, the new Bill seems to perpetuate, rather than end, this practice. Clause 63
provides that:

(1) A Council may, in order to implement its development programme, make a written
application to the Minister for the allocation of a grant.

CILG 2019 13



‘Nyane

(2) An application under sub-section (1) shall be submitted in such form as may be prescribed
by the Minister, containing such particulars, together with such documents as the Minister
may determine.

(3) The Minister shall evaluate the merits of such application having regard to the
development priorities of that Council, and recommend such application to the Minister
responsible for finance.

(4) Where the Minister of Finance considers such application and allocates a sum of monies by
way of grant in respect of an application made under sub-section (1), such monies shall be
credited to the Fund of the Council.

Clearly, therefore, the Bill does not introduce any statutory intergovernmental transfer model. Instead
the minister, as is the pattern throughout the Bill, is left with wide discretion to determine the transfers
to local authorities. This is most unsatisfactory and will not contribute to strong decentralisation.
Intergovernmental transfers are generally the main source of funding for local authorities. International
studies of local governance patterns indicate that only city councils or metropolitan councils are able to
fund local development through locally generated revenues, while local authorities that are not city
municipalities or metropolitan councils rely on intergovernmental transfers for almost 90% of their
revenue (Bahl 2001; Dziobek et al. 2011). With this in mind, it seems inconceivable that new legislation
on local governance in Lesotho should not seek to regulate this vital aspect of fiscal relations between
central and local governments. What is needed is an objectively verifiable formula — or at the very least,

mandatory guidelines — to deliver intergovernmental transfers.

Functional assignment model proposed by the Bill

The extent to which a country is prepared to assign functions to local authorities is another key indicator
of its commitment to decentralisation. As demonstrated earlier, in many countries this assignment is
done at constitutional level. In Lesotho, however, assignment is delegated to parliament (Section 106
of the constitution of the Local Government Act 1997):

Every local authority shall, subject to the powers reserved to or vested in any other
authority by this Act or by any other written law, be the authority within its administrative
limits charged with the regulation, control and administration of all matters as set out in
the First Schedule (s 5(1).

The Local Government Act allocates functions to local authorities via schedules to the Act (see Table 5
below). For example, under Section 5(2), community councils perform exclusively the functions in the
Second Schedule. The schedules have been criticised for their generality (‘Nyane 2016), but at least they
attempt to demarcate functions for local authorities. An improvement to this model of decentralisation
would be to provide more detail on the rather generic categories below. For instance, it is provided that
all local authorities have competence to handle ‘education’, but it is not clear whether education

includes ‘higher education’. The same lack of detail also affects other functional areas, such as ‘land’.
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Table 5: Assignment of functions to local authorities, section 5 of the Local Government Act 1997

Schedule Functions Competent council
1 e Control of natural resources e Public health All councils

e Physical planning e Land/site allocation

e Minor roads e Grazing control

o Water supply in the villages e Markets

e Promotion of economic development

o Streets and public places e Burial grounds

e Parks and gardens e Control of building permits

e Fire e Education

e Recreation and culture e Roads and traffic

e Water resources ¢ Fencing

e Local administration of central regulations and licences
e Care of mothers, young children, the aged
and integration of people with disabilities
e Laundries e Omnibus terminals
e Mortuaries and burial of destitute persons and unclaimed bodies
e Public decency and offences against public order
e Agriculture: services for improvement of agriculture
o Forestry: preservation improving and control of
designated forests in the local authority area

2 e Control of natural resources (eg sand, stones) and Community councils
environmental protection (eg dongas, pollution)

e Land/site allocation e Minor roads (also bridle paths)

o Water supply in villages (maintenance)

o Markets (provision and regulation) e Burial grounds

Source: Schedules to the Local Government Act, No. 6 of 1997 (as amended)

However, one crucial change is that the new Bill completely removes responsibility for functional
assignment from parliament, and instead hands it to the minister. Clause 7 of the Bill provides that:

(1) The Minister shall —

(a) define the functions and responsibilities of Councils including the resources to be
transferred to Councils in consultation with the relevant Line Ministries; and

(b) cause a list of the functions, responsibilities, and resources, as defined, to be published
in the Gazette.

(2) A Council shall, after the transfer of responsibilities and resources contemplated in
subsection (1), be the authority within its jurisdiction charged with the regulation, control
and administration of all matters related to the relevant functions as defined in terms of
subsection (1).

This formulation has two major problems. The first is that it violates the constitution — which not only
empowers parliament to establish local authorities, but also provides that “[s]uch authorities shall
perform such functions as may be conferred by an Act of Parliament” (Section 106(1)). Thus, the Bill’s
attempt to give the minister power to confer functions to local authorities is unconstitutional. Yet it is
not the first time this has happened. In 2015, the Ministry of Local Government committed the same
error (Government of Lesotho 2015). The minister, through the Local Government (Transfer of
Functions) Regulations of 2015, identified certain central government ministries and departments and
their functions which would be transferred to local authorities within a period of six months, purportedly
under Sections 5 and 84 of the Local Government Act 1997. However, although the Act empowers the

minister to make regulations “generally for the purpose of giving effect to the principles and provisions
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of this Act”, it does not empower the minister to amend the schedules to the Act. That is still a vested

function of parliament.

The second problem with the model of assignment under the new Bill is that by empowering the
minister, rather than parliament, to decide functional assignment, the aim of Lesotho’s decentralisation
policy is undermined. The policy is clear that the model of decentralisation to be followed in Lesotho
is ‘devolution’ —and, since local governance is weak at the constitutional level, a bold Act of Parliament
is needed to devolve powers to local authorities. By contrast, allowing the minister to assign functions
instead strongly suggests the government is favouring another model of decentralisation (ie

deconcentration) — which is not the one envisaged by the policy (Government of Lesotho 2014).

The role of chieftainship under the Bill

The role played by chieftainship is another unresolved question of local governance in Lesotho. Despite
consistent weakening of chieftainship since colonial times, the institution seems to be resilient and
remains tenacious in local governance of the country (Leduka 2006). The country has oscillated between
two models of reconciling chieftainship and modern (elected) local governance. The first is the
integrative model, in which chieftainship is subsumed within mainstream local governance. This model
was preferred by the post-1993 local governance dispensation, and the 1997 law does incorporate chiefs
into local authorities as ex officio members — but their presence is formal only. This is a key weakness
of the integrative model: it has only incorporated chieftainship into elected, and not the functional,
structures. Thus, the Chieftainship Act 1968, which regulates the institution of chieftainship, remains
intact and chiefs continue to exercise their legal powers under it alongside the Local Government Act
1997. Indeed, in the case of Theko v Minister of Home Affairs (1995-99, p. 204) the court confirmed
that chiefs are local authorities under Section 106 of the constitution. As a result, there is considerable

tension between the two Acts.

The second model is a dualist model. This model treats elected councils and chiefs as two parallel
institutions at local level (Kapa 2014). This thinking is the one that informed the retention of
Chieftainship Act (Government of Lesotho 1968) unaltered when the Local Government Act was
enacted. The approach largely gained currency after independence when the Basotho National Party
(BNP) government re-centralised power and restored certain powers to chiefs that had been gradually
lost during colonialism. The dualist model emulates what is happening at national level where modern
conceptions of democracy exist side by side with hereditary conceptions. This duality is manifested in
Lesotho’s legislative and executive structures, namely a bicameral parliament at the legislative level

and both a king and a prime minister at an executive level.
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Under the new Bill, the integrative model is preferred. Clause 11(7) provides that:

(7) Notwithstanding subsection (1), the composition of a Local Assembly shall also include
gazetted chiefs as follows —

(@) A Community Assembly and an Urban Assembly shall have not more than 2 gazetted
chiefs who shall be nominated by other chiefs within the boundaries of the Community
Council or Urban Council;

(b) A City Assembly shall have not more than 3 gazetted chiefs who shall be nominated by
other chiefs within the boundaries of the City Council;

(c) A Municipal Assembly shall have not more than 2 gazetted chiefs who shall be nominated
by other chiefs within the boundaries of the Municipal Council;

(d) A District Assembly shall have 2 gazetted chiefs who shall be nominated by other chiefs
representing all Community Assemblies and Urban Assemblies within the boundaries of
the District Council.

However, the integrative method has the tendency of sweeping under the carpet a substantive question
about the institution of chieftainship. As seen above, chiefs are nominally members of local councils,
but without specified functions. This is despite the fact that chiefs discharge invaluable functions at
local level relating to security, law and order, customary practice and tradition. These functions should
be integrated into the functional assignment of local governance; for example, by adding to the Bill a
schedule for the functions of chiefs. This would bring the additional benefit of resolving the overt
conflicts between chiefs and elected councils that have dogged decentralisation since the first local

government councils were elected in 2005 (Shale 2004).

Conclusions and recommendations

Conclusions

The drafting of the new Bill on local governance in Lesotho comes after several decades of ‘trial-and-
error’ decentralisation in the country (‘Nyane and Tsikoane 2017), from colonialism to the current
dispensation anchored by the 1993 constitution and the Local Government Act 1997. The government
has acknowledged that the present model of decentralisation is based on deconcentration (Government
of Lesotho 2014) or at least a tacit combination of deconcentration and devolution, and concedes that
the project in this form has not worked; and there is therefore a settled intention to move to a new
approach based on devolution and increased autonomy of sub-national governments. The new Bill thus
carries with it great reformist expectations for a transition to a new model of decentralisation based on

stronger autonomy of local authorities.

This paper has sought to evaluate whether the Bill attains this overarching purpose. It finds that the Bill
does attempt to introduce some semblance of autonomy for local authorities, and to separate the
executive and legislative functions of local authorities. For example, at an executive level, it introduces
the notion of political and executive mayors, which is a welcome departure from the present non-
executive chairpersons, as well as executive secretaries and town clerks with increased administrative

pOWers.
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However, several aspects of the Bill seem to entrench a very weak type of devolution. Firstly, as
discussed above the Bill seems to violate the constitution by empowering the minister to ‘establish’
local councils and ‘assign functions’ to those councils — powers which the constitution has explicitly
mandated to parliament. This is tantamount to usurpation of parliamentary powers. Secondly, the
administrative decentralisation proposed by the Bill is weakened by the fact that senior administrative
personnel in councils are to be appointed by the Minister of Local Government, not the local authorities
where they will work. This approach seriously undermines the autonomy of local authorities. Thirdly,
the model of functional assignment proposed is a backward step which will only perpetuate the present
deconcentration model. At least the present legislation sets down schedules of functions for local
authorities; but these would be removed under the new Bill, with powers shifted to the minister instead.
This will mean local authorities will depend on central government for both their existence and
functions — which as has been demonstrated above results in the weakest possible model of
decentralisation. Fourthly, fiscal decentralisation is particularly weak under the Bill. Instead of
improving on the present model, the Bill retains it, such that local authorities remain beholden to the
minister for grants and transfers. It is widely accepted that intergovernmental transfers constitute the
most important, if not the only significant, stream of funding for local authorities. Therefore, this paper
argues that these transfers must be regulated by a clear formula so that local authorities are not at the

mercy of central government.

Finally, the Bill fails to introduce needed changes to the system of chieftainship. Its approach only
serves to momentarily pacify the institution; it pays lip-service only to the institution of chieftainship
as part of local governance. This is most unsatisfactory, as it will not address the violent tensions that

currently exist between elected and hereditary levels of local authority.

Recommendations
In light of the foregoing analysis, the following recommendations may be made:

Constitutionality of the Bill: There is a real need to review Section 106 of the constitution in order to
enhance decentralisation at constitutional level. However, the immediate priority should be to ensure
the Bill does not contradict existing constitutional provisions — ie that it specifically establishes local

authorities, their categories and their functions, rather than leaving these at the discretion of the minister.

Administrative decentralisation: The power to recruit and control senior officers of local authorities
must be removed from the minister. The Bill does increase the executive and political powers of local
authorities, so it is they — in collaboration with a properly structured Local Government Service

Commission — who should be responsible for recruitment and control of their professional staff.

Fiscal decentralisation: The Bill must be reviewed to strengthen fiscal decentralisation, including by

proposing a formula for the allocation of financial transfers from central government to local
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government. The transfer model which Lesotho piloted under the DDP programme may be
recommended. The model provides for conditional and unconditional transfers, and promotes

autonomy, accountability and compliance alongside national policy priorities.

Functional assignment: Decentralisation works best when the functions of sub-national structures are
enshrined in law, rather than ‘gifted’ by central government. The Bill must be reviewed to include
schedules of functions for various categories of local authorities, and the opportunity should be taken
to make them more specific and clearer than the present schedules under the Local Government Act

1997, in order to properly guide local authorities in their jurisdictional competences.

The role of chieftainship: Lesotho has yet to start a meaningful conversation about the substantive (as
opposed to formal) role that chieftainship should play in the decentralisation project. However, in the
meantime this paper recommends that the Bill includes a schedule of functions for chieftainship, which
is drawn up following consideration of both the existing customary functions of chiefs, and those
mandated under the Chieftainship Act 1968.
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