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ABSTRACT
This article examines the growing influences of the European Court of 
Human Rights (ECtHR), and controversies arising as a result of the 
Court’s movement toward establishing itself as a de facto Supreme 
Court of member nations of the Council of Europe (CoE) in the area 
of human and civil rights, including religious freedom. Responses to 
criticisms of the Court are considered, as is the growing problem of 
some member states refusing to enforce rulings of the Court. Some 
recent cases, mostly involving Islam, that seem to demonstrate a 
growing recognition of the ethnic, cultural, and legal pluralism that 
exists within the expanded CoE are examined. Also discussed is the 
apparent two-track approach the Court has taken as a result of having 
to manage religious freedom within such a diverse group of member 
nations.
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Introduction

The European Court of Human Rights (ECtHR or the Court) is the court of last resort 
concerning possible violations of human and civil rights for citizens in the 47 member 
states of the Council of Europe (CoE). It is a major part of the enforcement machinery 
established after WWII to promote western democratic values as presented in the 
European Convention on Human Rights and Fundamental Freedoms (herein the 
European Convention) which was developed by the nascent Council of Europe 
in 1950 and went into force in 1953, having been signed by all original members of 
the CoE (Harris et al., 2009). Established initially as a part-time court nearly seven 
decades ago, the Court was an important part of efforts to preclude atrocities such 
as occurred during WWII. Establishment of the Court also was meant to deter the 
spread of communism by emphasizing other values, goals, and methods of societal 
organization (Madsen, 2016). The Court, which became a full-time court in 1998, has 
since evolved considerably and grown in influence within the European region and 
around the world (Fokas, 2015/2016; Fokas & Richardson, 2018; Richardson, 2015; 
Koenig, 2015; Hammer & Emmert, 2012). The Court has sometimes worked with 
constitutional and other courts in CoE nations in efforts to promote human and civil 
rights in CoE nations. This has been especially the case with newer member states 
of the CoE which were accepted as members by the CoE after collapse of the Soviet 
Union (Sadurski, 2008/2009; Richardson & Shterin, 2008). The growing influence and 
power of the Court has suggested to some observers that it is rapidly becoming a de 
facto Supreme Court of Europe in the human and civil rights arena (Harris et al., 2009, 
p. 2; Koenig, 2015, p. 51; Madsen, 2016, p. 141).

Herein I will summarize some important recent changes in how the Court 
operates, and also discuss major problems being faced by the Court in recent years. 
I will also review selected recent decisions of import for religious freedom in the CoE 
member states. Included in cases discussed are several that involve variants of 
Islam, and which, taken together, seem to suggest that the Court is becoming more 
accommodating of the cultural, religious, ethnic, and legal pluralism that exists within 
the CoE2. Also covered will be the large number of pending ECtHR cases deriving from 
Russia’s effort to apply extremism laws to religious groups, including the Jehovah’s 
Witnesses, Islam, and other minority faiths. I will conclude with a brief analysis of how 
the Court has responded to its many pressures, and of how it seems to be developing 
a unique pattern of jurisprudence cognizant of the vast differences that exist within the 
enlarged CoE. 

2 In brief, legal pluralism refers to “…the presence of different legal traditions and institutions within 
a single political framework such as a state, thereby raising problems about how laws might be enforced 
and recognizing the prospect of contradictory traditions” (Turner, Possamai & Richardson, 2014, p. 1). 
For discussions of legal pluralism see Merry (1988), Tamanaha (2009), Berman (2007), and Richardson 
(2014b). For applications of the concept to Shari’a law in western societies see Possamai, Richardson 
and Turner (2014), Aires and Richardson (2014), and Richardson (2014a/2014c). For development of 
specific theoretically grounded hypotheses in this area of socio-legal studies see Richardson and 
Springer (2013).
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Recent Changes in How the Court Functions

Recently, I summarized the history and organization of the CoE and the Court (Richardson, 
2017), describing a number of recent significant changes in how the Court operates and 
in the Court’s jurisprudential pattern concerning religion that has developed of late. These 
changes, a few major ones which will be highlighted herein, were brought about in part 
because of concern among some both older and newer member states about the growing 
influence and power of the Court, as well as concern over the huge growth in applications 
that has occurred in large part because nations formerly dominated by the Soviet Union 
have affiliated with the CoE. The history and culture of former Soviet nations has had the 
effect of forcing the Court to take into account significant differences among those nations.

The recent changes have developed against a background of decades during which 
the Court operated by giving great deference to the “margin of appreciation” doctrine, 
established early in the Court’s history with the Handyside v. United Kingdom (7 Dec 
1976) decision when the CoE was much smaller and culturally more homogeneous 
(Adrian, 2018; Beaman, 2016; Jusic, 2018; McGoldrick, 2016). This doctrine allows 
original member states to monitor their internal affairs in areas of national sensitivity 
without external interference from the then newly-formed ECtHR. As Fokas (2016, p. 552) 
has noted, “religion holds a special place in the ‘politics of the margin of appreciation’”, 
a point also made by Ringelheim (2012), with the Court often allowing an expanded 
margin of appreciation in such cases. However, the overall doctrine has evolved in 
recent decades with the Court issuing rulings viewed by governments of some member 
states as unduly intrusive and ill-advised. This has been especially the case with the 
United Kingdom and Russia, but also other member states, including both original and 
newer member states (Koenig, 2015; Fokas, 2016; Madsen, 2016; Richardson, 2017)3. 

One major way some members of the CoE have attempted to gain leverage over 
the ECtHR is by gaining support for the principle of “subsidiarity” by which is meant 
that decisions should be made at the lowest possible political level. To emphasize 
this concept a new section was added the end of the preamble to the Convention 
mentioning both the subsidiarity principle and the margin of appreciation. That section, 
added as a result of the Brighton Statement4, reads as follows: 

Affirming that the High Contracting Parties, in accordance with the principle of 
subsidiarity, have the primary responsibility to secure the rights and freedoms 
defined in this Convention and the Protocols thereto, and that in doing so they 
enjoy a margin of appreciation, subject to the supervisory jurisdiction of the 
European Court of Human Rights established by this Convention.

Thus, it is clear that the Court must work with governments to promote the values 
expounded in the Convention.

3 Koenig (2015, p. 61) also makes the point that the growth of concerns about human rights throughout 
the CoE has also been a major contributor to the huge case growth that the Court has experienced.

4 See: High Level Conference on the Future of the European Court of Human Rights [Brighton 
Declration]. Retrieved from https://www.echr.coe.int/Documents/2012_Brighton_FinalDeclaration_ENG.pdf
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The “pilot judgment” process is another important change in how the Court operates, 
and has contributed to the trend toward the Court becoming a de facto “supreme court 
of Europe”, establishing precedents that should be followed by member states (Sadurski, 
2009; Richardson, 2017). This new procedure is an effort to address the issue of multiple 
and continuing applications to the Court with similar claims that laws from member states, 
especially newer members, violate Convention articles. Pilot judgments have become a 
powerful tool for the Court to deal with what are referred to as structural problems with 
laws of member states. When the Court issues a pilot judgment against a member state 
in a problematic area of law, the member state is expected to modify its legal structure 
to comport with Convention values (as are other member states with similar provisions).

The establishment of a Network of Superior Courts and an agreement allow major 
courts in member states to request advisory opinions from the ECtHR are other recent 
innovations designed to encourage dialogue between the ECtHR and court systems 
in member states (Richardson, 2017). These important changes demonstrated the 
Court’s new willingness to work with national courts to promote ECHR values by 
educating member state’s court personnel about the work and rulings of the ECtHR. 
The changes, most of which were designed to lessen the Court’s dramatically 
increasing case load as well as limit the Court’s reach, also demonstrate that the Court 
is attempting to involve national court systems in the promotion of Convention values. 

The Court’s welcoming of intervention by member states and NGOs in cases 
accepted for adjudication also is a major development with implications for how cases 
are handled as well as outcomes of the adjudication process (Fokas, 2018; Van den 
Eynde, 2013/2017). More “friendly settlements” are also encouraged, which means 
that an agreement between the member state and the applicant has been reached 
short of full adjudication (Richardson, 2017). Such an outcome has occurred with 
increasing frequency when it becomes obvious (perhaps because of other “pilot 
judgments” rendered by the Court) that any forthcoming decision probably will be 
against the government involved.

Remaining Problems and Issues Faced by the Court

When nations affiliate with the CoE they pledge to abide by the Convention. Thus, 
when a decision is rendered against a member state the government in question 
is expected to modify its laws to comport with Convention values and rulings of the 
Court. There is a growing problem of member states refusing to implement decisions 
of the Court (Madsen, 2016; Richardson, 2017). This includes some major decisions 
concerning religious freedom, but also other areas of law as well. A growing number of 
member states are refusing to enforce decisions of the Court or to modify their statutes 
and procedures. Some member states simply pay whatever monetary damages are 
awarded, but do little else to respond to the Court’s decisions. Included among this list 
of recalcitrant member states are Russia, Hungary, Ukraine, Poland, and Turkey, but 
also the U.K., France, and Italy are balking at fully implementing decisions of the Court. 

The worst offenders include Ukraine, which as of 2014 had 1,002 cases filed 
with the Court and with violations found in all but 10 (Madsen, 2016, p. 172). In 2018 
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Ukraine has had 12,000 cases referred to the Council of Ministers for final disposition 
because Ukraine has refused to modify its laws and procedures to address similar 
problems raised by many applicants. Poland’s record is similar with 1,070 cases filed 
since 2014 and violations found in all but 107 of them (Madsen, 2016, p. 172). Italy’s 
failure to address prison reform has been a continuing issue with the Court (Madsen, 
2016, pp. 162–163). And officials the U.K. have expressed considerable concern about 
ECtHR rulings that would grant voting rights to prisoners, among other issues (Bates, 
2014/2015). Turkey and Hungary are other recalcitrant member nations (Madsen, 
2016). Some 27,000 applications deriving from the failed coup d’etat in Hungary were 
declared inadmissible because of failure to exhaust internal remedies (which in fact 
do not exist as an effective way to address the issues raised). Hungary has had over 
6,000 cases dealing with prison overcrowding declared inadmissible because of 
failures to deal with the issues raised internally.

Russia has an especially dismal record overall before the Court. Madsen (2016, 
p. 171) notes that as of 2014 Russia had been the subject of 1,604 cases with the Court, 
with violations found in all but 74 of them, which means that 15% of all judgments 
finding a violation by the Court were against Russia. Russia has lost a number of 
cases dealing with religion before the Court (Lykes & Richardson, 2014; Richardson 
& Lee, 2014) and has more recently begun enforcing extremism laws against minority 
faiths such as the Jehovah’s Witnesses, Islamic groups, and others. As of early 
2019 there are 49 cases involving the Witnesses filed with the Court because of the 
drastic actions taken against the group by Russian authorities. Included in these 
cases are ones concerning the dissolution of the entire national Witness organization, 
the banning of its website, invasions of churches and homes of members, and the 
incarceration and even physical harm being visited upon some members and church 
buildings by Russian police or citizens acting with apparent impunity. The majority 
of these cases have been “communicated” to the Russia authorities, which means 
the Court has asked Russia to explain its actions (or inactions), a procedure by the 
Court that usually precedes a judgment. Russia has made no effort to pass legislation 
that would require implementation of ECtHR rulings, and indeed, political and national 
court officials have in recent years been voicing strong criticisms of the ECtHR, 
claiming interference with internal affairs. So it is unclear what will occur if and when 
the Court rules against Russia in these Witness cases.

All these criticisms of the Court and its rulings have placed pressure on the Court 
to more fully recognize the legal pluralism that exists with the many diverse nations 
that make up the CoE. The following discussion of some recent selected cases may 
indicate ways the Court is attempting to deal with the many pressures it faces in 
dealing with the contemporary makeup of the CoE. 

Recent Religion Cases of Interest

Some recent ECtHR cases seem particularly of interest in terms of understanding 
the evolving jurisprudential record of the Court in the area of religion. Perhaps not 
surprisingly many of these cases involve Islam in some manner. These cases may 
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demonstrate an effort by the Court to make decisions that increase the chances of 
successful integration of Islam into the fabric of Europe, as well as show that the Court 
is not always acting in ways that promote a Christian or even a secular agenda, a 
controversial and much-discussed claim5. Adrian’s (2019) discussion of SAS v. France, 
Dahlab v. Switzerland, Sahin v. Turkey, and Ebrahimian v. France illustrates this 
apparent bias toward a secularist or possible anti-Islam agenda. She states: 

The Court’s judgements have barred elementary school teachers from wearing 
the headscarf in public schools, restricted university students from wearing 
the veil, banned the face veil from all citizens in most public spaces, and ... 
stripped civil servants from the right to wear the headscarf at work. Thus the 
type of wearers (from civil servants to citizens) and the spaces (from schools, to 
streets, to other public institutions) have broadened in the past 16 years, thereby 
curtailing the right to manifest religious freedom for more people in more places 
(Adrian, 2018, p. 9).

Adrian further notes that these decisions represent an expansion of “the already 
extensive application of the margin of appreciation allowed to states”, and that this 
posture of the Court, “undermines the mandate of the Court to protect vulnerable 
minority populations in Europe” (Adrian, 2018, p. 10).

Ferri (2018) discusses some of these same cases, among others, asserting that 
taken as a groups the cases represent the Court’s avoidance of its “positive obligation” 
to promote ideological and cultural pluralism. By this she means that states have a 
positive obligation to take measures designed to guarantee effective implementation 
of human rights within their jurisdiction. She too is critical of the wide margin of 
appreciation granted to some member states in such matters because it seems to 
absolve states of performing their duties toward their citizens in the area of human 
rights, including religious rights.

Medda-Windischer (2018) offers a somewhat more sympathetic interpretation of 
recent decisions by the Court, including those discussed by Adrian and by Ferri6. She 
says (Medda-Windischer, 2018, p. 52): 

If it is true that the Strasbourg Court has in those cases displayed a rather 
restrictive approach towards accommodating religious diversity, it is also true 
that, in other cases, the Court has discarded a militant form of secularism and 
has followed a more pluralistic model of open secularism.

Medda-Windischer (2018, p. 62) goes on to discuss some of the cases she thinks 
demonstrate a greater appreciation and support for a more pluralistic model, asserting 
that the Court has sometimes treated the Convention as a “living instrument”, and 

5 For discussions pro and con of a possible pro-Christian and/or anti-Muslim bias in the Court’s 
jurisprudence also see the entire volume edited by Durham et al. (2012) as well as Martinez-Torron 
(2014/2017), Meerschaut and Gutwirth (2008), Kayaoglu (2018), and Barras (2018).

6 Also see Martinez-Torron (2015) for a more sympathetic analysis of the Court’s religion decisions.
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that “the Court can be influenced by the development of standards shared by member 
states of the Council of Europe”. She adds (Medda-Windischer, 2018, p. 63):

The principles applied so far by the Court in cases related to the freedom of religion 
represent a pragmatic response to variations existing among states in interpreting 
the right to manifest one’s religion. In particular, the most controversial margin of 
appreciation can be considered as an implementation of the general principle of 
subsidiarity regulating – in international law – the relation between national and 
supranational bodies, such as the European Union and the Council of Europe. 

The more recent decisions to be discussed below seem to vary from the overall 
thrust of earlier cases involving aspects of Islam, and may suggest efforts by the 
Court to accommodate the ethnic, religious, cultural, and legal pluralism that exists 
within the CoE. Perhaps some of these selected cases demonstrate the pragmatism 
that Medda-Windischer (2018) claims to see in some recent, but sometimes quite 
controversial decisions.

Russia’s Extremism Statute and the ECtHR
In the wake of the 9/11 attack on the World Trade Center in New York, a number of 
nations passed various statutes designed to assist in the “war on terrorism”7. One 
of the most far-reaching was passed in Russia, and this new statute has been used 
since against a number of minority religions, ironically including even ones whose 
explicit teachings promote non-violence in human affairs. Thus the new extremism 
law has been used to declare entire groups such as the Jehovah’s Witnesses (JW) as 
extremist, leading to the dissolution of the national JW organization, confiscation of all 
JW property, and the arrest of practicing members of the group. This in turn has led 
to the filing of nearly 50 applications with the ECtHR by the Witnesses with the Court 
having “communicated” with Russia about many of the cases, which means they are 
being considered for adjudication.

The statute has also been used against the teachings of Islamic scholar Said 
Nursi8, a well-known Turkish Muslim theologian who has written about the meaning of 
the Qu’ran. Applications were filed with the ECtHR by a Russian citizen, a publisher 
of Nursi’s books, and a national religious organization, claiming a violation of Article 9 
(freedom of religion or belief) an Article 10 (freedom of expression), and these 
applications were dealt with together in the 28, August, 2018 decision in Ibragim 
Ibragimov and others v. Russia (Duval, 2018). This important decision, which found 
a violation of Article 10 in light of Article 9, makes it clear that the extremism statute 
cannot be applied against a group or publication unless there is an explicit incitement 
to hatred or violence contained in the writings. The decision also explicitly criticized 
the Russian courts for accepting one-sided expert reports on the writings in question, 

7 For one example of the reaction see James T. Richardson’s discussion of what occurred in Australia 
(Richardson, 2013).

8 In Russia, several Nursi’s writings has been included into the “Federal List of Extremist Materials” 
(Editor's note).
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and not allowing counter expert opinions to be considered by the courts. This decision 
focused on the ECtHR’s assessment of what constitutes “hate speech” and ruled 
that the writings in question did not qualify as such, citing as precedent the famous 

“Pussy Riot” case of 2018 (Mariya Alekhina and Others v. Russia)9. The ECtHR referred 
several times in its decision to the report of the Venice Commission (2008) which was 
critical of the Russian extremism statute and its application to rather selected religious 
groups and writings. The ECtHR also indicated support for the right to proselytize and 
promote one’s religious beliefs to others. How Russia responds to this quite critical 
ruling remains to seen. However, this ruling suggests that the eventual decisions on 
many JW cases will also favor the applicants, thus raising the stakes considerably for 
Russia, for the ECtHR, and even the Council of Europe itself. 

Shari’a and the ECtHR
For nearly two decades the ECtHR has, through its jurisprudential record, posited that 
the values and principles of Shari’a are incompatible with the values of democracy and 
human rights enshrined in the European Convention. This was made clear in 2003 
with a controversial decision in Refah Partisi and Others v. Turkey (13 Feb., 2003) 
which supported the Turkish government’s decision to dissolve the largest political 
party in Turkey. The Partisi decision has been criticized as demonstrating a limited 
understanding of Islam (see i.e., Meerschaut & Gutwirth, 2008, among others). However, 
the decision in Molla Sali v. Greece, rendered on Dec. 18, 2018 (HUDOC Information 
Note, Molla Sali v. Greece, 2018) might be viewed as undermining the firm stance 
taken in Partisi, although that assessment is controversial (Puppinck, 2018). The case 
involved a Muslim woman whose husband left her all his property with a common law 
will properly notarized according to Greek law. However, the will was challenged by the 
husband’s sisters who claimed that since the husband was Muslim inheritance should 
be dictated under Shari’a law which would result in the two sisters being the recipients 
of three quarters of the inheritance10. The Greek courts, although initially favoring 
the widow, on appeal issued a ruling siding with the sisters and annulling the Greek 
common law will. The Court indicated that inheritance had to be settled according to 
Shari’a law or Greece would be in violation of the Treaty of Lausanne granting the right 
of the Islamic minority in Thrace to be governed in domestic matters by Shari’a law.

The widow than appealed to the ECtHR, claiming violations of Article 6.1 (right to 
a fair trial) taken alone and in conjunction with Article 14 (discrimination) and Article 1 
of Protocol 1 (property). The case was initially assigned to a section, but then, in a 
somewhat unusual move, was relinquished to the Grand Chamber for adjudication. 
In a lengthy and thorough ruling the Grand Chamber unanimously found a violation 
of Article 14 (discrimination) in conjunction with Article 1 of Protocol 1 (protection 
of property). The key question addressed by the Court was whether the widow was 
discriminated against in a manner that would not have occurred had she not been 

9 See Maclean (2018) for a discussion of this and related Pussy Riot cases.
10 The practice of Shari’a law in Greece in the Muslim community of Thrace is an anomaly which dates 

back to the terms of a population exchange between Greece and Turkey embedded in the 1923 Treaty of 
Lausanne.
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a Muslim. The Court concluded that indeed she was treated differently because of 
her faith, thus resulting in the decision that her claim under Article 14 was warranted.

However, the Court, rather than affirming its hard stance against applications of 
Shari’a, indicated that, if a country desired, Shari’a could be acceptable under certain 
circumstances that involved an informed choice by all parties to allow domestic matters 
to be governed under Shari’a. But the Court’s explanation of what circumstances 
might warrant acceptance of Shari’a were not entirely clear, leaving room for debate 
and needing further clarification (World Politics Review, 2018; Puppinck, 2018).

The implications of the Molla Sali decision may be immense, as the decision may 
be viewed ultimately as another example of the Court recognizing legal pluralism 
in the contemporary world, and an effort by the Court to find ways to better integrate 
Islam into the fabric of Europe11. Greece seems in the process of attempting to 
address the discrepancy between European anti-discrimination law and the practice 
of allowing Shari’a personal law in the Thrace area, as per the Lausanne Treaty of 
1923. It recently modified relevant laws prior to the Molla Sali decision (which was 
decided under extant law prior to the change), allowing for the optional application of 
Shari’a law. However, this recent action by the Greek government have been subject 
to considerable criticism as potentially limiting personal choice of women in the 
Muslim community because the family and societal pressures they may face to submit 
to Shari’a law may render moot the ‘optional’ aspect (World Politics Review, 2018).

Blasphemy and the Prophet Mohammed: E.S. v. Austria
On October 25, 2018 the ECtHR decided a quite controversial case from Austria, 
E.S. v. Austria, ruling that Austria had not violated Article 10 (freedom of expression) 
when its courts refused to overturn a decision that the applicant had violated the 
criminal code of Austria making it illegal to disparage religious precepts. The 
applicant had referred to Muhammad as a pedophile during presentation at a 
seminar entitled “basic Information on Islam” presented by right-wing Freedom Party 
Institute, resulting in the charges against her and a resulting fine. This claim about 
Mohammed was based on the apparently historical fact that Muhammed had, at the 
age of 56, married a nine-year-old girl.

The Court ruled that the application of the law had a legitimate aim of preventing 
disorder by safeguarding religious peace and protecting religious feelings of Austrian 
citizens who were Muslims. The Court indicated that the seminar presentation had 
been misleading and was not in fact an objective treatment of Islam. The Court thus 
granted a very wide “margin of appreciation” to Austria in the matter, indicating that 
government officials were closer to the situation and better able to understand the 
importance of applying the statute in this matter.

Note that this decision, while of concern to advocates of freedom of expression, 
aligns, for good or ill, with much earlier decisions where the Court upheld restrictions on 

11 It is noteworthy, as the Court notes, that Shari’a law is allowed in at least one other CoE country 
under limited circumstance (domestic law in the U.K.), and applications of Shari’a rules in the area of 
finance are also spreading among CoE member nations (Possamai, Richardson & Turner, 2014; Ahmed 
Aries & Richardson, 2014).
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blasphemy against Christianity. These early decisions include Otto-Preminger Institut 
v. Austria (20 Sept., 1995), and Wingrove v. UK. (20 Nov., 1996), which were at the time 
also controversial in part because they seemed to be supportive of efforts to control 
blasphemy, but only in favor of Christianity. Perhaps the recent E.S. decision will level 
the playing field a bit and indicate that the Court is seeking a path that recognizes the 
extant pluralism of many CoE countries. However, for proponents of free speech E.S. 
and the Otto-Preminger and Wingrove decisions represent significant limitations of 
freedom of expression.

Religious Attire in the Courtroom: Hamidovic v. Bosnia and Herzegovina
The wearing of religious attire in public has been a major point of contention throughout 
Europe in recent years, mainly provoked by the desire of many Muslims to wear 
apparel that identifies them with their faith. And usually the ECtHR has seemed tone-
deaf to the concerns of Muslims, rejecting most applicants who bring cases dealing 
with religious dress to the Court12. However, this attitude of the Court may be shifting 
somewhat, as indicated by a recent case.

The Hamidovic case, decided in December, 2017, involved a member of a 
fundamentalist Islamic religious community who was called to testify in court in Bosnia-
Herzegovina (BiH), but who refused to take off his Islamic skullcap as instructed by 
the judge. The witness was respectful of the court and willing to testify but unwilling 
to remove his headgear for religious reasons. He was sanctioned for contempt and 
fined 5,000 Euros (later reduced on appeal to 1,500 Euros), but he did not pay the fine 
and thus was sentenced to 30 days imprisonment. After he was released Hamidovic 
sought relief from the Constitutional Court of BiH which ruled against him, stating that 
his contempt citation was a lawful interference with his religious rights. Hamidovic 
then applied to the ECtHR for relief, claiming that his rights under articles 9 and 14 of 
the Convention had been violated.

The ECtHR took considerable care in analyzing the case, noting that among other 
things BiH was 51% Muslim and 46% Christian, with a constitution that guaranteed 
religious freedom and was based on secular principles. The Court presented results 
of a comparative analysis focusing on rules applied to the wearing of religious symbols 
in court proceedings in 38 CoE member states. This research revealed that only four 
states required removal of headgear in court proceedings and that in those four the rule 
was not enforced consistently. The Court then focused on whether such a requirement 
concerning the removal of religious headgear was necessary in a democratic society, 
and ruled that in this case it was not. The Court found a violation of articles 9 and 14.

The Court tried in its ruling to make it clear that this decision was unique to the 
facts of this case and did not overrule earlier ECtHR decisions concerning religious 
dress in public spaces. It also stated that there might be future cases where removal 
of religious symbols, including headgear, in courtrooms would be justified. Thus, 

12 One exception is Ahmet Arslan v. Turkey App. No. 41135/98, decided Feb. 23, 2010, in which 
Turkey was found to have violated Article 9 when it found 127 members of an Islamic sect to have violated 
Turkish laws when they refused to remove their turbans during court proceedings. But see Jusic (2019) for a 
discussion of contrary cases involving religious garb in legal proceedings.
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the Court tried to limit application of the decision, but nonetheless the decision may 
represent a recognition of some circumstances where basic tenants of Islamic sects 
could prevail within a courtroom setting.

Conclusions 

The European Court of Human Rights has become one of the most powerful international 
courts in the world. But the gradually accruing success and growing influence of the Court 
over the decades since its creation have raised concerns among several of its original 
sponsors in the CoE. Also, the operating environment of the Court has undergone a 
dramatic change with the collapse of the Soviet Union and the subsequent addition of 
many former Soviet-dominated nations to the CoE. Thus, the Court has been forced to 
respond to growing disquiet among some original sponsors while at the same time it is 
grappling with thousands of applications from citizens of newer member states whose 
backgrounds and cultures have not been supportive of human rights. 

Not surprisingly the Court has, in the face of these two major concerns, developed 
a complicated bifurcated response and may be in the process of developing a dual 
track jurisprudence in the area of religious regulation as well as in other areas (see 
analyses and empirical evidence offered in Cali, 2018; Jusic, 2018; Stiansen & Voeten, 
2019). Thus the “judicialization of religious freedom” (Mayrl, 2018; Richardson, 2015) 
within the much-enlarged CoE has evolved in a manner cognizant of the vast cultural 
and historical differences among CoE nations. The Court’s more recent jurisprudential 
record seems to promote legal pluralism as it grapples with many differences present 
within the CoE concerning religious practices, as demonstrated particularly by the 
cases cited above involving Islam.

One track seems to treat most original members of the CoE with considerable 
deference involving an expansion of the margin of appreciation, an approach that has 
resulted in allowing those member states to exercise substantial control over human 
rights matters including religious practices as well as other areas. This broad margin 
of appreciation has resulted in the Court often deferring to national governments’ 
attempts to regulate religion in cases dealing with Islam but other cases as well. If the 
member state’s governmental review of the issue involved has been demonstrably 
thorough then the ECtHR has begun to use this as grounds for deferring a substantive 
analysis and finding in favor of the member state. This recently developed track seems 
designed to maintain favor with and support from original member nations.

The second track appears to treat most new members of the CoE (and also 
sometimes Turkey and Greece) as being in need of considerable hands on guidance 
in how it deals with matters involving religious freedom and other human rights. This 
approach can involve a more thorough substantive analysis of the claims before the 
Court and less deference to claims of the member state, even as the Court recognizes 
historical and cultural differences within the newer members of the CoE. This second 
track also has had implications for how the Court has recently been adjudicating 
cases involving Islam, and this development has had an impact on some cases 
concerning Islam brought before the Court from original members of the CoE. This 
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newer jurisprudential pattern involving Islam cases appears to represent a recognition 
of the legal and cultural pluralism that exists not only within newer CoE members, but 
also with original member states as well.

Thus, the Court seems in the process of developing a quite complex jurisprudence 
in its efforts to manage the vastly differentiated landscape of a much enlarged CoE. 
The consequences of applying this complicated mode of operation adopted by the 
Court, and how it comports with the “judicialization of religious freedom” concept 
remains to be seen. As the Court begins to develop a jurisprudence that seems more 
deferential to the cultural and legal pluralism that exists within the new (and older) 
CoE nations, can it succeed in “educating” newer CoE members, some of whom are 
quite recalcitrant and openly hostile to the Court’s rulings and overall authority, while 
treating more consolidated democracies with greater deference? Or will the Court 
end up effectively neutered with respect to older CoE members and ignored by newer 
members? Indeed, there are ultimate questions to be posed concerning the future of 
the Court and of the CoE itself given these recent developments. Can the Court and 
the CoE survive in the modern era with so many conflicting demands being made on 
it? That seems the major question of the time.

References
Adrian, M. (2018). The Principled Slope: Religious Freedom and the European 

Court of Human Rights. In E. Fokas, & J. T. Richardson (Eds.), The European Court 
of Human Rights and Minority Religions: Messages Generated and Messages 
Received (pp. 9–20). Abingdon: Routledge.

Ahmed Aries, W. D., & Richardson, J. T. (2014). Trial and Error: Muslims and Shari’a 
in the German Context. In A. Possamai, J. T. Richardson, & B. Turner (Eds.), Sociology 
of Shari’a: Case Studies from around the World (pp. 139–154). New York: Springer.

Barras, A. (2018). A Rights-Based Discourse to Contest the Boundaries of State 
Secularism: The Case of the Headscarf Bans in France and Turkey. In E. Fokas, & 
J. T. Richardson (Eds.), The European Court of Human Rights and Minority Religions: 
Messages Generated and Messages Received (pp. 104–127). Abingdon: Routledge.

Bates, E. (2014). Analysing the Prisoner Voting Saga and the British Challenge 
to Strasbourg. Human Rights Law Review, 14(3), 503–540. DOI: 10.1093/hrlr/ngu024 

Bates, E. (2015). The UK and Strasbourg: A Strained Relationship – the Long 
View. In K. Zeigler, E. Wicks, & L. Hodson (Eds.), The UK and European Human 
Rights – A Strained Relationship? (pp. 39–69). Oxford: Hart. 

Beaman, L. (2016). Living Together v. Living Well Together: A Normative 
Examination of the SAS Case. Social Inclusion, 4(2), 3–13. DOI: 10.17645/si.v4i2.504 

Berman, P. (2007). Global Legal Pluralism. University of Southern California 
Law Review, 80, 1157–1237.

Cali, B. (2018). Coping with Crisis: Whither the Variable Geometry in the 
Jurisprudence of the European Court of Human Rights. Wisconsin International Law 
Journal, 35(2), 237–276.

https://doi.org/10.1093/hrlr/ngu024
http://dx.doi.org/10.17645/si.v4i2.504


Changing Societies & Personalities, 2019, Vol. 3, No. 4, pp. 303–318 315

Durham, C., Torfs, R., Kirkham, D., & Scott, C. (Eds.) (2012). Islam, Europe, and 
Emerging Legal Issues. Burlington, VT: Ashgate. DOI: 10.4324/9781315589992 

Duval, P. (2018, September 15). The European Court of Human Rights 
Invalidates Application of the Russian Law on Extremism to Peaceful Religious Group. 
Freedomofconscience.eu. Retrieved from https://freedomofconscience.eu/side-event-
osce-hdim-2018-freedom-of-belief-no-discrimination-and-telorance-in-the-osce-area 

Ferri, M. (2018). The Freedom to Wear Religious Clothing in the Case Law of 
the European Court of Human Rights: An Appraisal in Light of the States’ Positive 
Obligations. In E. Fokas, & J. T. Richardson (Eds.), The European Court of Human 
Rights and Minority Religions: Messages Generated and Messages Received 
(pp. 21–37). Abingdon: Routledge. 

Fokas, E. (2015). Directions in Religious Pluralism in Europe: Mobilizations in 
the Shadow of European Court of Human Rights Religious Freedom Jurisprudence. 
Oxford Journal of Law and Religion, 4(1), 54–74. DOI: 10.1093/ojlr/rwu065 

Fokas, E. (2016). Comparative Susceptibility and Differential Effects on the Two 
European Courts: A Study of Grasstops Mobilizations around Religion. Oxford Journal 
of Law and Religion, 5(3), 541–574. DOI: 10.1093/ojlr/rww050 

Fokas, E. (2018). Religious American and European Secular Courts. Or Vice-
Versa? A Study of Institutional Cross-Pollination. In T. Helm (Ed.), P. L. Berger and 
the Sociology of Religion: 50 Years after the Sacred Canopy (pp. 135–155). London: 
Bloomsbury Academic.

Fokas, E., & Richardson, J. T. (Eds). (2018). The European Court of Human Rights 
and Minority Religions: Messages Generated and Messages Received. Abingdon: 
Routledge.

Hammer, L., & Emmert, F. (Eds.). (2012). The European Convention on Human 
Rights and Fundamental Freedoms in Central and Eastern Europe. The Hague: 
Eleven International Publishing.

Harris, D. J., O’Boyle, M., Bates, E. P., & Buckley, C. M. (Eds.). (2009). Law of the 
European Convention on Human Rights (2nd ed.). Oxford: Oxford University Press.

HUDOC. (2018). Molla Sali v. Greece [Information Note]. Retrieved from https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22002-12267%22]}

Jusic, A. (2018). Dammed if it Doesn’t and Dammed if it Does: The European 
Court’s Margin of Appreciation and the Mobilizations Around Religious Symbols. 
University of Pennsylvania Journal of International Law, 39(3), 561–614.

Jusic, A. (2019). An (Un)Exceptional Case: Strasbourg’s Court Reserved Nod 
to Religious Symbolism in the Courtroom. Oxford Journal of Law and Religion, 8(1), 
213–222. DOI: 10.1093/ojlr/rwz002

https://changing-sp.com/
https://doi.org/10.4324/9781315589992
https://freedomofconscience.eu/side-event-osce-hdim-2018-freedom-of-belief-no-discrimination-and-telorance-in-the-osce-area
https://freedomofconscience.eu/side-event-osce-hdim-2018-freedom-of-belief-no-discrimination-and-telorance-in-the-osce-area
https://doi.org/10.1093/ojlr/rwu065
https://doi.org/10.1093/ojlr/rww050
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22002-12267%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22002-12267%22]}
http://doi.org/10.1093/ojlr/rwz002


316 James T. Richardson

Kayaoglu, T. (2018). Trying Islam: Muslims before the European Court of Human 
Rights. In E. Fokas, & J. T. Richardson (Eds.), The European Court of Human Rights 
and Minority Religions: Messages Generated and Messages Received (pp. 84–103). 
Abingdon: Routledge. 

Koenig, M. (2015). The Governance of Religious Diversity at the European Court 
of Human Rights. In J. Boulden & W. Kymlicka (Eds.), International Approaches to 
Governing Ethnic Diversity (pp. 51–78). Oxford: Oxford University Press.

Lykes, V., & Richardson, J. T. (2014). The European Court of Human Rights, 
Minority Religions, and New Versus Original Member States. In J. T. Richardson, & 
F. Bellanger (Eds.), Legal Cases, New Religions, and Minority Faiths (pp. 171–201). 
Burlington, VT: Ashgate.

Maclean, W. (2018, July 17). European Rights Court Condemns Russia over Pussy 
Riot. Reuters. Retrieved from https://www.reuters.com/article/us-russia-europe-pussyriot/
european-rights-court-condemns-russia-over-pussy-riot-ruling-idUSKBN1K71CI 

Madsen, M. (2016). The Challenging Authority of the European Court of Human 
Rights: From Cold War Legal Diplomacy to the Brighton Declaration and Backlash. 
Law and Contemporary Problems, 79(1), 141–178. 

Martinez-Torron, J. (2014). Islam in Strasbourg: Can Politics Substitute for Law? 
In C. Durham, R. Torfs, D. Kirkham, & C. Scott (Eds.), Islam, Europe and Emerging 
Legal Issues (pp. 19–61). Burlington, VT: Ashgate.

Martinez-Torron, J. (2015). Strasbourg’s Approach to Religion in the Pluralist 
Democracies of Europe. In R. Griffith-Jones, & M. Hill (Eds.), Magna Carta, Religion 
and the Rule of Law (pp. 281–300). Cambridge: Cambridge University Press. DOI: 
10.1017/CBO9781316178164.017

Martinez-Torron, J. (2017). Manifestations of Religion or Belief in the Case Law 
of the European Court of Human Rights. Religion and Human Rights, 12(2-3), 112–127. 
DOI: 10.1163/18710328-12231161 

Mayrl, D. (2018). The Judicialization of Religious Freedom: An Institutionalist 
Approach. Journal for the Scientific Study of Religion, 57(3), 514–530. DOI: 10.1111/
jssr.12532 

McGoldrick, D. (2016). A Defense of the Margin of Appreciation and an Argument 
for its Application by the Human Rights Committee. International and Comparative 
Law Quarterly, 65(1), 21–60. DOI: 10.1017/S0020589315000457 

Medda-Windischer, R. (2018). Militant or Pluralistic Secularism? The European 
Court of Human Rights Facing Religious Diversity. In E. Fokas, & J. T. Richardson 
(Eds.), The European Court of Human Rights and Minority Religions: Messages 
Generated and Messages Received (pp. 51–66). Abingdon: Routledge. 

Meerschaut, K., & Gutwirth, S. (2008). Legal Pluralism and Islam in the Scales of 
the European Court of Human Rights: The Limits of Categorical Balancing. In E. Brems 
(Ed.), Conflicts between Fundamental Rights (pp. 431–465). Antwerp: Intersentia.

https://www.reuters.com/article/us-russia-europe-pussyriot/european-rights-court-condemns-russia-over-pussy-riot-ruling-idUSKBN1K71CI
https://www.reuters.com/article/us-russia-europe-pussyriot/european-rights-court-condemns-russia-over-pussy-riot-ruling-idUSKBN1K71CI
https://doi.org/10.1017/CBO9781316178164.017
https://doi.org/10.1163/18710328-12231161
https://doi.org/10.1111/jssr.12532
https://doi.org/10.1111/jssr.12532
http://doi.org/10.1017/S0020589315000457


Changing Societies & Personalities, 2019, Vol. 3, No. 4, pp. 303–318 317

Merry, S. (1988). Legal Pluralism. Law and Society Review, 22, 869–896.
Possamai, A., Richardson, J. T. & Turner, B. S. (Eds.). (2014). The Sociology of 

Shari’a: Case Studies from around the World. New York: Springer. DOI: 10.1007/978-
3-319-09605-6

Puppinck, G. (2018, December 26). Charia: ce que révèle la décision de la CEDH 
[Shari’a: What Emerges from the Molla Sali v. Greece decision?]. Figro Vox. Retrieved 
from https://www.lefigaro.fr/vox/monde/2018/12/26/31002-20181226ARTFIG00181-
charia-ce-que-revele-la-decision-de-la-cedh.php 

Richardson, J. T. (2013). Managing Minority Religions and Ethnic Groups in 
Australia: Implications for Social Cohesion. Social Compass, 60(4), 579–590. DOI: 
10.1177/0037768613508056 

Richardson, J. T. (2014a). Contradictions, Conflicts, Dilemmas and Temporary 
Regulation: A Sociological Analysis of Shari’a in Selected Western Societies. In 
A. Possamai, J. T. Richardson, & B. S. Turner (Eds.), Sociology of Shari’a: Case 
Studies from around the World (pp. 237–252). New York: Springer. DOI: 10.1007/978-
3-319-09605-6_14 

Richardson, J. T. (2014b). Religious Diversity, Social Control, and Legal Pluralism. 
In G. Giordan, & E. Pace (Eds.), Religious Pluralism: Framing Religious Diversity in 
the Contemporary World (pp. 31–47). New York: Springer. DOI: 10.1007/978-3-319-
06623-3_3 

Richardson, J. T. (2014c). The Social Construction of Legal Pluralism. 
Democracy and Security, 7(4), 390–405. DOI: 10.1080/17419166.2011.617623

Richardson, J. T. (2015). Managing Religion: The Judicialization of Religious 
Freedom. Journal for the Scientific Study of Religion, 54(1), 1–19. DOI: 10.1111/jssr.12172 

Richardson, J. T. (2017). The European Court of Human Rights: Changes and 
Challenges in the Social Construction of Religious Freedom. Religion – Staat – 
Gesellschaft, 18(1-2), 13–34.

Richardson, J. T., & Garay, A. (2004). The European Court of Human Rights and 
Former Communist States. In D. Jerolimov, S. Zrinscak, & I. Borowik (Eds.), Religion 
and Patterns of Social Transformation (pp. 223–234). Zagreb: Institute of Social 
Research.

Richardson, J. T., & Lee, B. (2014). The Role of the Courts in the Social 
Construction of Religious Freedom in Central and Eastern Europe. Review of Eastern 
and Central European Law, 39(3-4), 291–313. DOI: 10.1163/15730352-00000021 

Richardson, J. T., & Shterin, M. (2008). Constitutional Courts in Post-
Communist Russia and Hungary. Religion, State & Society, 36, 251–267. DOI: 
10.1080/09637490802260278 

Richardson, J. T., & Springer, V. (2013). Legal Pluralism and Shari’a in Western 
Societies: Theories and Hypotheses. In W. Sullivan, & L. Beaman (Eds.), Varieties of 
Religious Establishment (pp. 201–218). Burlington, VT: Ashgate.

Ringlehiem, J. (2012). Right, Religion, and the Public Sphere: The European 
Court of Human Rights in Search of a Theory? In L. Zucca, & C. Ungureanu (Eds.), 

https://changing-sp.com/
http://doi.org/10.1007/978-3-319-09605-6
http://doi.org/10.1007/978-3-319-09605-6
https://www.lefigaro.fr/vox/monde/2018/12/26/31002-20181226ARTFIG00181-charia-ce-que-revele-la-decision-de-la-cedh.php
https://www.lefigaro.fr/vox/monde/2018/12/26/31002-20181226ARTFIG00181-charia-ce-que-revele-la-decision-de-la-cedh.php
https://doi.org/10.1177/0037768613508056
https://doi.org/10.1007/978-3-319-09605-6_14
https://doi.org/10.1007/978-3-319-09605-6_14
https://doi.org/10.1007/978-3-319-06623-3_3
https://doi.org/10.1007/978-3-319-06623-3_3
http://doi.org/10.1080/17419166.2011.617623
https://doi.org/10.1111/jssr.12172
https://doi.org/10.1163/15730352-00000021
https://doi.org/10.1080/09637490802260278


318 James T. Richardson

Law, State and Religion in the New Europe: Debates and Dilemmas (pp. 283–306). 
Cambridge: Cambridge University Press. 

Sadurski, W. (2008). Rights before the Courts: A Study of Constitutional Courts 
in Postcommunist States in Central and Eastern Europe. New York: Springer. DOI: 
10.1007/978-94-017-8935-6

Sadurski, W. (2009). Partnering with Strasbourg; Constitutionalization of the 
European Court of Human Rights. Human Rights Law Review, 9(3), 397–453. DOI: 
10.2139/ssrn.1295652

Stiansen, Ø., & Voeten, E. (2019, August 17). Backlash and Judicial Restraint: 
Evidence from the European Court of Human Rights. SSRN. Retrieved from https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=3166110

Tamanaha, B. (2009). Understanding Legal Pluralism: Past, Present, Local to 
Global. University of Sydney Law Review, 30, 375–411.

Turner, B. S., Possamai, A., & Richardson, J. T. (2014). Introduction. In 
A. Possamai, J. T. Richardson, & B. S. Turner (Eds.), Legal Pluralism and Shari’a Law 
(pp. 1–6). London: Routledge.

Van den Eynde, L. (2013). An Empirical Look at the Amicus Curiae Practice 
of Human Rights NGO before the European Court of Human Rights. Netherlands 
Quarterly of Human Rights, 31(3), 271–313. DOI: 10.1177/016934411303100304 

Van den Eynde, L. (2017). Encouraging Judicial Dialogue: The Contribution of 
Human Rights NGOs’ briefs to the European Court of Human Rights. In A. Muller, 
& E. Hege (Eds.), Judicial Dialogue and Human Rights (pp. 339–398). Cambridge: 
Cambridge University Press. DOI: 10.1017/9781316780237.012 

Venice Commission (2008). The Report of the European Commission for 
Democracy through Law on the Relationship between Freedom of Expression and 
Freedom of Religion: The Issue of Regulation and Prosecution of Blasphemy, Religious 
Insult and Incitement to Religious Hatred (Venice, 17–18 October).

World Politics Review. (2018, January 25). Pushed by the European Court of 
Human Rights, Greece Reins in Islamic Courts (Interview with Effie Fokas). WPR. 
Retrieved from https://www.worldpoliticsreview.com/trend-lines/24061/pushed-by-
the-european-court-of-human-rights-greece-reins-in-islamic-courts 

Cases Cited: 
Ahmet Arslan v. Turkey (Feb. 23, 2010)
Dahlab v. Switzerland (Feb. 15, 2001)
Ebrahimian v. France (Nov. 26, 2015)
E.S. v. Austria (Oct. 25, 2018)
Handyside v. United Kingdom (Dec. 7, 1976)
Hamidovoc v. Bosnia and Herzegovina (Dec. 5, 2017)
Ibragim Ibragimov and Others v. Russia (Aug. 28, 2018)
Mala Sali v. Greece (Dec. 18, 2018)
Mariya Alekhina and Others v. Russia (July 18, 2018)
Otto-Preminger-Institut v. Austria (Sept. 20, 1994)
Refah Partisi and Others v. Turkey (Feb. 13, 2003)
Sahin v. Turkey (Nov. 10, 2005)
SAS v. France (July 1, 2014)
Wingrove v. United Kingdom (Nov. 25, 1996).

http://doi.org/10.1007/978-94-017-8935-6
http://doi.org/10.2139/ssrn.1295652
 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3166110 
 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3166110 
https://doi.org/10.1177/016934411303100304
https://doi.org/10.1017/9781316780237.012
https://www.worldpoliticsreview.com/trend-lines/24061/pushed-by-the-european-court-of-human-rights-greece-reins-in-islamic-courts
https://www.worldpoliticsreview.com/trend-lines/24061/pushed-by-the-european-court-of-human-rights-greece-reins-in-islamic-courts

