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Abstract

The advances of childbirth in the form of
test tube babies and surrogate have introduced
undreamt possibilities. The reproductive
tourism in India is enhancing. Globally, India
is one of the popular providers of surrogates
and commercial surrogacy is legalized.
Moreover, the cost is a mere one third of the
cost in developing countries. Surrogacy raises
ethical issues like medical advocacy and con-
sent. Many social factors like unemployment,
literacy, and others play a key role in surrogacy.
Surrogacy is a public health problem related
not only to the medical burden but also to sex
ratio deterioration, female feticide, domestic
violence, and others.

Introduction 

The human body is an incredibly complex
and intricate system, one that wonders doctors
on a regular basis. Complex biological, cultur-
al, and psychological relations, hence repro-
ductive health, govern reproductive behavior
and rights must be understood within the con-
text of relationships between men and women,
communities and societies. The advances of
childbirth in the form of test tube babies and
surrogate motherhood have introduced
undreamed possibilities. The literal meaning
of surrogate is substitute. The word surrogate
means appointed to act in the place of
another.1 Surrogacy agreement is the carrying
of a pregnancy for intended parents. Women
who are infertile or unable to carry a pregnan-
cy to term use this. There are three main types
of surrogacy, gestational surrogacy, traditional
surrogacy, and donor surrogacy. In gestational
surrogacy, an egg is removed from the intend-
ed mother or an anonymous donor and fertil-
ized with the sperm of the intended father or
anonymous donor. In traditional surrogacy, a
surrogate mother is artificially inseminated,
by either the intended father or an anonymous
donor, and carries the baby to term. In donor

surrogacy, there is no genetic relationship
between the child and the intended parents as
the surrogate is inseminated with the sperm,
not of the intended father, but of an outside
donor.2

In its quest, the paper reviews the legal, eth-
ical, commercial and public health aspects of
surrogacy in India.

India as a provider

Infertility is an emerging public health prob-
lem. This is contrasted with our conception
over populated world.3 The large industry of
intercontinental reproductive service provi-
sion has come mainly due to increased
demand and advanced reproductive technolo-
gies from the developed world.4 Delay in start-
ing of families by educated and working
women reduces their ability to become preg-
nant. The rise of lifestyle disorders like obesi-
ty, diabetes has certainly contributed to infer-
tility.5 The United States is one of the world’s
best provider of reproductive services. Globally,
India is one of the most popular providers of
reproductive services. The reproductive
tourism in India is enhancing for several rea-
sons. There is easy availability of English
speaking, and highly trained doctors. There is
the presence of well-developed and recognized
medical tourism infrastructure, and medical
care integrated travel, hotel, and insurance
services. Also, lower costs of medical treatment
in India attract the foreigners to utilize the
benefits of medical tourism, especially surro-
gacy. In addition, the advantageous currency
exchange rate leads to lower prices. Due to the
restrictiveness of their own countries, foreign-
ers engage in a surrogacy contract arrange-
ment in India. Moreover, the maternal surroga-
cy presents an opportunity for very poor
women to make easy improvements in their
financial crisis. Therefore, globally increasing
prevalence of infertility and enlarging poor
society of India assures reproductive tourism
industry continues to grow in India.6 

Surrogacy: legislative and
financial aspects

Law, at a particular time, represents the
societal mindset and undergoes radical
changes to align itself with social change.
In UK and Japan, commercial surrogacy
arrangements are prohibited by the surrogacy
arrangement act 1985. However, in the USA
and Australia, the surrogacy legal issues fall
under state jurisdiction and the situation for
surrogacy differs from state to state. In Russia

commercial surrogacy is legal, but lacks med-
ical indication.7 Surrogacy has turned into a
baffling legal quagmire and the views on its
legalization have been highly divergent.
Commercial surrogacy remains a controversial
issue across the world. It is banned in many
countries. Nevertheless, in India, the Supreme
Court legalized the commercial surrogacy in
2002.8 Artificial Reproduction Technology
(Regulation) Bill, 2010 requires addressing
the need of legislation directly on the subject
of surrogacy arrangements. Indian courts are
still grappling with the issues involved in sur-
rogacy.9 The essential elements of surrogacy
are childbearing by a surrogate mother, the
termination of her parental rights after his
birth, and payment of money by the genetic
parents. If the money paid is merely to recom-
pense the surrogate for the pain undertaken
and includes reimbursement of medical and
other expenses, then it is non-commercial sur-
rogacy. In contrast, commercial surrogacy
involves payment of money as income to the
surrogate for the service offered. A maternal
surrogate in India is handsomely paid.10 The
cost for surrogates in India as reported ranges
from 2500 to 7000 US $. This is a mere one
third of the cost to be paid by parents in devel-
oping countries.11 Most Indian surrogate moth-
ers are paid in installments over the antenatal
period. Inability to conceive even debars them
from any payment sometimes. Furthermore,
sometimes they forfeit a part of their fee if
they suffer miscarriage.12
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Surrogacy: ethical and social
aspects

Surrogacy raises quite profound ethical
issues. The clinician is directly responsible for
the medical advocacy of both the client and the
surrogate. The lack of an independent medical
advocate is exploitation.13 Gestational surroga-
cy requires in vitro fertilization, which normal-
ly involves the production of multiple embryos.
Several embryos are implanted in the surro-
gate’s womb, but the other embryos are either
destroyed or frozen. The primary ethical guide-
lines for the frozen embryos state to treat them
in a manner where there is no harm to them.14

Commercialization of surrogacy creates sever-
al social conflicts. The surrogate is often poor,
uneducated, or semi-literate; this further com-
plicates the uncertainty of true informed con-
sent. Illiteracy is but one barrier preventing
the communication of such risks.15 Women
who have low-income or a lack of financial
resources are typically recruited to be surro-
gates. Indian women are also less likely
engaged in drinking alcohol or smoking, which
can be detrimental to a successful pregnancy.
In addition, such women are rarely fully
informed about the potential health risks asso-
ciated with surrogacy (e.g., hormone injec-
tions) or with the emotional damage that can
come from giving up a child. Many are
unaware, for example, that during pregnancy,
the female body is biologically, hormonally, and
emotionally programmed to bond with the
child. Maternal surrogacy is where India dom-
inates in giving her abundance of young, poor
women. Economic exploitation easy for the
agents working for commissioning parents,
secrecy, and anonymity creates a negative
environment that affects human relations.16

However, when human reproduction meets
commerce, gender inequality, and wealth dis-
parity, the potential for ethical and social
transgression becomes great indeed.

The public health risk of surro-
gacy

Childbirth is a natural process. Pregnancy is
an innately dangerous state for a woman,
especially in low-income countries. In India,
surrogates are implanted with multiple
embryos in order to increase the chances of
pregnancy, which however increases health
risk for babies and the mother. It can also harm
the female donors as well as the surrogate
causing multiple pregnancy, low birth weight,
and malformed babies.17 Although rare, there
is a small risk of ovarian hyper-stimulation
syndrome, leading to abdominal pains, nausea,

vomiting, breathlessness, and fainting. There
is rare risk of transfer of human immunodefi-
ciency or hepatitis virus. Ante-natal, intra-
natal and post-natal period inherently pose a
risk of complications like pre-eclampsia and
eclampsia, urinary tract infections, stress
incontinence, haemorrhoids, gestational dia-
betes, life-threatening haemorrhage and pul-
monary embolism.18 In addition, grand multi-
parity has been known to be an obstetric risk.
The occurrence of caesarean section is also
common.19 Surrogate mothers risk metabolic
and circulatory complications, such as dia-
betes or hypertension. Death is though a small
but real risk. The prevalence of anemia and
malnutrition is higher in multiparity.20

Domestic violence and household strife
occur on surrogate mothers due to dislikes of
male partners. In addition, uncertainty exists
whether the surrogate will be able to enjoy sex-
ual relations with her husband. 
These are all downstream negative conse-

quences of the surrogacy procedure that need
to be considered. Surrogacy can lead to the dis-
tortion of family relationships and society that
result from breaking the marital bond in order
to overcome infertility. On the other hand, the
impact of surrogacy on mother-child relation-
ships and children’s psychological adjustment
is undetermined.21 The demand for surrogacy-
related medical tourism interferes with ongo-
ing healthcare services. The public sector is
busy to provide advanced artificial reproduc-
tive technology rather to build basic facilities
that prevent infertility. Surrogacy is also
grounds for declining sex ratio and female feti-
cide22 and interferes with the registration sys-
tem of births in the country. Increasing indus-
try of reproductive tourism poses poor young
women at a higher risk of trafficking. 

Conclusions

In India surrogacy is purely a contractual
understanding between the parties, so care
has to be taken while drafting an agreement to
avoid violation of human laws. We conclude
that the Government of India should address
the factors influencing surrogacy. There is an
urgent call for enacting a law to regulate surro-
gacy in India: communication and knowledge
of the medical process involved in surrogacy
should be clear and open between all parties.
Emotional responses occurring during the
process of surrogacy should be managed with
sensitivity. All parties should fairly discuss on
the payment of the expenses of the surrogate
by commissioning parents and should be com-
fortable with the surrogacy agreement.
However, the birth mother has the right to
manage her own pregnancy and it is no doubt
that commercial surrogacy is a bane to women

health in India. Hence, important legal meas-
ures should be taken.
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