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There has been a renewed interest among researchers to understand how
regulation restricts the ability of private industry to do business. Miles [19]
recently wrote about the history of the tobacco industry and how it became
the first major test of corporate social responsibility. The tobacco manufac
turers lost their access to public broadcast media, warnings were placed on
their labels, and their image and pride were wounded. Yet, they developed a
series of response strategies that concentrated on domain diversification and
overseas expansion that changed the look of the big six from single-business
firms to global-multibusiness corporations.

Mitnick defines regulation as: "... the public administrative policing of a
private activity with respect to a rule prescribed in the public interest" ([20],
p. 7). Most regulatory scholars ([4],[7]) propose that there exists a system of
regulation or life cycle, that is, a series of steps from the initial legislation to
the establishment of a regulatory agency. Farris and Sampson [9], Shepard
[26], and Wilcox and Shepard [31] have each developed models of the distinct
stages of regulation. However, there has been little attention paid to the role
of regulatory initiatives and referenda in the regulatory literature and their
effects on the performance of private industry. The present article, designed
with this shortcoming in mind, shifts the focus away from the traditional reg
ulatory process and takes an in-depth look at this non-traditional method of
regulation.

Background
In the past ten years there has been a significant increase in the number

of ballot questions whose intent has been to regulate the activities of private
industry. Such initiatives can be extremely costly. Since 1978, there have been
more than fifty ballot proposals that have directly affected the regulation of
several key industries: banking, defense, bottling, farming, cable television,
telecommunications, and tobacco.

There are two explanations why the threat of circulating initiative peti
tions is an integral part of the strategy of lawmaking. The first reason revolves
around a state legislature's reluctance to adopt special interest legislation.
The initiative process has proved to be an extremely valuable mechanism for
representing special interests in our society. Laws to mandate the return of
bottles and cans is an example of a regulation that has been adopted by means
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of the initiative process. The second reason for the resurgence of initiatives is
that special interest groups often wish to have their proposals adopted in the
exact form they were written, rather than "having them amended to death."
Lee [15] argues that those groups who utilize initiatives most are not signifi
cantly different form those groups who normally lobby state legislatures.

Initiative Campaigns in the Private Sector

The renewed interest in the initiative process may arise from the large
amounts of money spent by both sides in waging these legislative battles
in the public arena. For example, California voters have been subjected to
several extraordinarily large and expensive regulatory initiative campaigns in
the past few years. In 1980, the tobacco manufacturers spent more than $6
million to defeat a proposal to limit smoking in public areas. Additionally, in
the primary election of 1980, more than $6 million was spent to defeat an oil
profits tax proposal.

Regulatory initiatives are not unique to California. In 1982, there were
regulatory proposals in ten other states. One popular initiative question con
cerns returnable bottles. Proponents of the bottle bills generally argue that
returnable bottles conserve natural resources and result in a cleaner environ
ment. Opponents generally take an economic approach and claim that laws
requiring returnable bottles lead to price increases in excess of the bottle de
posit to cover the increased costs associated with storage, transportation, and
recycling facilities. Such states as Michigan, Massachusetts, Maine, and Iowa
all have returnable bottle laws (Michigan and Massachusetts by referendum).
It should be noted that these proposals are often not enacted on their first
ballot attempt.

In 1983, the voters of Cambridge, Massachusetts, voted down a citywide
referendum that called for Cambridge to become a Nuclear Free Zone which
would have outlawed any work, including research, on nuclear weapons or
their components within the city limits after October, 1985. If Cambridge
had approved the proposal, Draper Laboratories, a privately owned spinoff of
MIT, would have been forced to leave the city.

The banking industry has also become the target of several initiative cam
paigns. In three states, Washington, Michigan, and Colorado, there have
been ballot questions that would place restrictions on banking operations. In
Colorado, voters defeated a proposal which would have allowed branch bank
ing. In 1982, the voters of the state of Washington defeated a proposal which
would have limited retail credit interest rates.

The citizens of Nebraska, who have witnessed large amounts of their fertile
farm land being bought up by corporations, voted in 1982 to prohibit corpora
tions (other than family farm corporations) from purchasing farm and ranch
land in their state. It is now evident that initiative campaigns can cost several
million dollars to wage. Some of the most expensive initiative campaigns are
outlined in Table 1.
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TobIe 1: Recent fuitiative Campaigns With Cost Greater Than'5 Milliona

Year State Issue Outcome Cost
1984 Arizona Control Health Costs Failed > $5,000,000
1984 California Lottery Passed > $10,000,000
1982 California Gun Control Failed $10,000,309
1982 California Returnable Bottles Failed $7,076,574
1982 Michigan Ban Automatic Fuel Failed $7,409,002

Increases/Elect PSC
1981 Ohio Competitive Worker's Failed $6,000,000

Compo Insurance
1980 California Rent Control Failed $6,835,433
1980 California Oil Profits Tax Failed $6,067,356
1980 California Restrict Smoking Failed $6,000,000

aSource: National Center for Initiative Review, Englewood, CO, 1986

The Use of fuitiative and Referendum
in the Regulation of Business

Ever since the Brandeis Court upheld government regulation of business
without infringement of "due process," businesses have faced increasing costs
of regulation. Energy, transportation, pharmaceuticals, banking, and telecom
munications are examples of a few industries that are presently regulated.

According to a 1976 study by the Congressional Budget Office, regulation
of business generally takes one of the following forms:

1. ~t] impacts the operating business environment of broad sectors
of private enterprise, including market entry and exit; rate price,
and profit structures; and competition;

2. ~t] impacts specific commodities, products, or services through
permit, certification, or licensing requirements; and

3. [It] involves the development, administration, and enforcement
of national standards, violation of which could result in civil or
criminal penalties which result in the types of impact described
above ([20], p. 2).

In most legislative bodies there is a maze of parliamentary rules and proce
dures that traditionally have been used by the minority to prevent or delay
a vote on an issue that is favored by the majority ([30], p. 14). Strong sup
porters of our democratic system of government find this manipulation of the
rules to be one of the most serious breakdowns in the representative system of
government [30]. The referendum and the right of initiative were developed
to close this legislative loophole.

21



By the mid-nineteenth century, it was commonplace to re
quire that state constitutional amendments be approved by the
voters.... By 1900, Americans were no strangers to the concept
of approving changes in their fundamental laws by use of the ref
erendum. That they should have the power of initiating such
changes was, to many, a logical extension of their power; the right
of initiative was adopted quickly in twenty-one states. Neither the
initiative nor the referendum, however, has ever been employed at
the national level ([15], p. 46).

It is important to distinguish between the initiative and the referendum
processes. The initiative is the sole vehicle available to the electorate to
propose legislation without the consent of the legislature. The referendum,
on the other hand, ''is merely a popular veto on the acts of a legislative
body. It's an instrument of negation. It is conservative, while the initiative is
radical" ([30], p. 131).

In an attempt to determine the percent of initiatives that eventually be
come law, Magelby, Klein, and Thomas analyzed initiative results over a re
cent five year period and found that, when bottle bills were placed in the
regulation category, "the S'lLccess rate for business/labor regulation would be
almost 35 percent-by far the best success rate for all categories" ([16], p. 23).

In 1982, less than 30 percent of all proposals titled in initiative states
actually qualified for ballot placement. There are four potential types of re
quirements for qualified ballot placement which, to a certain degree, vary from
state to state. These requirements include (1) total number of required signa
tures, (2) statewide distribution of signatures, (3) certification of signatures,
and (4) length of petitioning period.

Every initiative state has a minimum number of signatures required to
place an initiative on the statewide ballot. The number of required signatures
is usually a function of the number of votes cast for governor during the previ
ous election. Statewide distribution of signatures is required in several states
to prevent voters from acting on issues that affect only a small segment of the
state population. Other states, however, have no distribution requirement,
making it significantly easier to place an initiative on the statewide ballot
(Le., signatures may come from only one county in the state). Requirements
which are used to validate either all or a small "random" sample of signatures
to certify authenticity are not standardized across states. Finally, in three
states (Ohio, Florida, and Montana) signatures gathered in an unsuccessful
petition drive can be carried forward and used in future initiative campaigns
to meet signature requirements. In Maine, signatures can be carried forward
for one year and used in renewed initiative campaigns.

A Model of Priv8te Sector Str8tegic Responses
to Initi8tive Petition Responses

Initiative campaigns can be extremely expensive to wage. However, busi
nesses that are unsuccessful in defending themselves from attacks via the
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ballot box may find the implementation of regulations even costlier. Busi
nesses can scarcely afford to react to special interest groups action, instead,
an anticipatory strategy is necessary.

. , . (T)he first duty of strategic management is to stay abreast
of organizational resources (potential as well as realized) and the
opportunities and risks presented by organizational environments
(potential as well as operational) ([19], p. 14).

The policy problems of business, like those of policy in public
affairs, have to do with the choice of purposes, the molding of
organization identity, the unending definition of what needs to be
done, and the mobilization of resources for the attainment of goals
in the face of aggressive competition or adverse circumstances ([3],
p. iv).

A reactive campaign may have adverse effects on the business climate
and should, if possible, be avoided by taking proactive measures at the ear
liest opportunity. Since most modern business is conducted in dynamic an
uncertain environments, Thompson [27] argues that organizations should de
velop coping strategies to reduce the impact of uncertainty. Many authors
suggest that organizations can reduce uncertainty in two ways. First, organ
izations may reduce uncertainty through the adaptation of specified organi
zational structures. Second, uncertainty can be reduced through the formu
lation of strategies aimed at altering the organization's structural environ
ments to bring about a response-sensitive organizational-environment align
ment ([1],[18],[19,[23],[27]).

Given the complexity of modern political environments, a model of how
corporations might respond to an initiative campaign is illustrated in Figure 1.
This model is based on a 1982 case study of privately owned energy companies
in Michigan and consists of the following six phases:

• Prevention

• Organization building

• Coalition building

• Influencing public opinion

• Legislative action

• Mounting an opposition campaign
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FIGURE 1

MODEL OF STRATEGIC RESPONSES TO BALLOT qUESTIONS

PHASE I PHASE II PHASE I II PHASE IV PHASE V PHASE VI

PREVENTION ~ I ORGANIZATION'~
BUILDING

COALITION
BUILDING

~ INFLUENCE I~I LEGISLATIVE 1-1
1

MOUNT AN
PUBLIC OPINION ACTION OPPOSITION CAMPAIGN

I. PREVENTION II. ORGANIZATION
BUILDING

1. Open lines of 1. Appoint executive.
communication.

2. Establish interorgan-
2. Joint legislation. izational linkages.

3. Negotiation. 3. Retain legal counsel.

4. Co-optation. 4. Establish political
steering committee

5. Take the public
pulse. 5. Create a separate

identity.

V. LEGISLATIVE
ACTION

1. Compromise legislation
that would render the
initiative unnecessary.

2. Legislative alternative.

I II. COALITION
BUILDING

1. Employees.

2. Allies and vendors.

3. Fundraising.

4. Opinion leaders.

5. Newspaper endorsements.

6. Spokesmen.

VI. MOUNT AN OPPOSITION
CAMPAIGN

1. Retain professional
campaign advice.

IV. INFLUENCE PUBLIC
OPINION

1. Citizens commission.

2. Public relations
campaign

~
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Phose I: Prevention
In the course of normal legislative lobbying by special interest groups, the

threat of circulating an initiative petition has often been used as an effective
coercive tactic. Modern business must be aware of this potential political
occurrence and take steps to monitor such actions [10]. The needs and wants
of special interest groups must be considered when formulating corporate
policy.

Organizations that have no formal lobbying mechanism should subscribe
to a legislative or an initiative monitoring service. There are several monitor
ing services, such as the National Center for Initiative Review in Englewood,
Colorado, that track circulating initiative petitions and publish a monthly
newsletter on their activity. Once there is evidence that petitions are cir
culating that might affect an organization's operations, a public opinion poll
should be commissioned. In a large state, like Michigan, a geo-attitudinal poll
should be taken. This information is useful to assess the relative strengths and
weaknesses of an organization's position. Since everyone in the state votes on
the same question, support for or against the proposal might be restricted to
a specific region of the state.

A good poll should measure more than just the amount of support or oppo
sition to a question. It should additionally attempt to understand the public's
general feeling toward the organization itself. Polling should be repeated to
measure changes in public opinion in response to publicity or implementation
of the response strategy. The timetable for these repeated measurements are
a function of the funds available for polling. Funds for polling should not be
an area of cost cutting since the information garnered is critical in the de
velopment and evolution of the organization's responses to adverse initiative
campaIgns.

Phose IT: Organization Building
If prevention measures are unsuccessful, there are a series of anticipatory

steps which can be undertaken to increase the probability of eventual success
in an initiative campaign, while minimizing the cost of the effort. The first
step is to build an organization capable of responding to any potential political
situation. Since businesses most often face political battles with legislatures,
and not the general public, a new organizational form is necessary. The size
and structure of the new organizational form is a fun<;tion of two factors: (1)
the results of the geo-attitudinal poll, and (2) the signals received from the
legislative monitoring program.

The first task for an organization faced with a potential initiative battle is
to appoint an executive to coordinate the organization's response strategy. It
is important that this executive be practical, have some previous experience in
public affairs, and be knowledgeable about the issue and the state's political
structure. The executive's first task is to establish ties with firms that would
be similarly affected by the initiative. The coordinator should then solicit
their support to join in a unified effort to defeat the ballot proposal. Interor-
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ganizational coordination should reduce duplication of effort and maXImIze
human end financial resources.

A political steering committee should be established to give the effort a
public identity distinct from the corporate organization(s). The steering com
mittee shQuld seek professional campaign and legal advice. Strategic planning,
communications, research, polling, and compliance with intricate campaign fi
nance and election laws are a few areas the committee may want to discuss
with professional consultants.

Phase ITI: Coalition Building
The political steering committee is responsible for formulating and im

plementing the response strategy and overseeing all fund-raising and budget
decisions. The committee should begin by expanding its base to include other
concerned individuals and groups that share in their opposition to the ballot
initiative. Two separate coalitions should be formed: One consisting of em
ployees and shareholders, who have a vested interest in the continuing success
of the fum, and another consisting of allies and vendors (i.e., other firms who
would be either directly or indirectly affected by the new regulation).

A well-built coalition will have far greater resources (i.e., people and
money) and stand a better chance for ultimate success than a loosely cou
pled network of organizations with competing factions. For example, bottlers
found that supermarkets and corner grocery stores were natural allies for their
cause because these establishments would have to make provisions for storing
and sorting returned bottles and cans.

The most important resources a corporation has is its employees, share
holders, and allies. The overall cost of a campaign can be sharply reduced by
educating these groups on the issues and training them to handle many of the
administrative duties associated with a campaign effort. However, the use of
employees can be expensive if they utilize company time to campaign.

Another critical resource to any organized effort is money. A full-fledged
campaign can cost millions of dollars, as evidenced most recently in Michigan
and California. The establishment of a coalition of allies and vendors can be
a valuable source of funds and will allow the cost of a campaign to be spread
over several firms, instead of one firm absorbing the full financial burden.

The use of outside political consultants makes sense when the complexity
of the task becomes unmanageable for company executives. The response
strategy can be formulated and implemented by these outside consultants.

Phase IV: Influencing Public Opinion
A comprehensive communications plan needs to be created based on the

poll results and other research data at the company's disposal. The commu
nications plan should include such items as direct mail, selected advertising,
non-corporate endorsements, and third party spokespersons, with no vested
interests, speaking out through a coordinated speakers bureau. Radio and
television commercials need to additionally be developed to communicate the
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message of the campaign to the different geographic and demographic target
groups within the state.

Phase V: Legislative Action
Businesses can utilize their existing lobbying force to propose compromise

legislation that would satisfy both sides and render a campaign unnecessary.
A costly campaign showdown should be avoided if at all possible since the
results can never be absolutely predicted.

Compromise legislation may not be attainable because of a lack of agree
ment between the legislature and the Governor. An alternative strategy may
be to persuade the legislature to place an alternative question on the ballot
that would provide another avenue to defeat the original initiative. All ini
tiative states provide the legislature with the power to place an alternative
competing question on the 'ballot.

Phase VI: Mounting an Opposition Campaign
- A Michigan Case Study

In 1982, consumer advocates in the state of Michigan successfully placed
an initiative on the statewide ballot that, if adopted, would have adversely
affected the economic stability of Michigan's three major privately-owned en
ergy providers: The Detroit Edison Company, Consumers Power Company,
and The Michigan Consolidated Gas Company. This initiative-based pro
posal, labeled Proposition D, called for a ban on all automatic rate increases
except when approved at "full cost of service" hearings. The initiative also
limited the frequency of these hearings.

The consumer groups in Michigan achieved a measure of success, despite
spending only about $100,000, because their strategy and organization were
both highly effective. They were successful in two ways: (1) they forced the
private energy companies to support legislation that would abolish automatic
fuel adjustments, and (2) they obtained free publicity from their legal ma
neuvers which allowed them to capitalize on a general hostility among voters
toward energy providers. This second area of success arose from the practice
of exerting legal challenges to the energy companies' ballot alternative. Ad
ditionally, the consumer groups were organized at the grass-roots level which
allowed them wide exposure and valuable free labor.

In June, 1982" after an intensive lobbying effort by energy companies, the
Michigan state legislature voted to place an alternative referendum, labeled
Proposition H, on the November ballot. The consumer groups challenged the
constitutionality of the alternative referendum in the courts and in September,
1982, the Michigan Supreme Court ruled that the alternative proposal should
be placed on the ballot to give the voters a choice.

The energy companies made four strategic decisions from the outset that
were critical to their ultimate success in defeating the initiative question:
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• They pooled and committed whatever human and financial resources
were necessary to wage a unified campaign

• They sought outside counsel to plan and execute their strategy

• They fully utilized their legislative options

• They established a public coalition separate from their corporate iden
tities to broaden their base of support, allowing a diverse constituency
to join their effort (i.e., labor, business, and civic groups)

The energy companies response strategy was unique in that:

• It allied three competitors against a common problem

• It developed a coalition of labor and business support

• It supplied the voters an alternative ballot question to vent their frus
tration toward higher energy bills

• It was the second most costly initiative campaign to that date, costing
$7,409,002

Results
In November, 1982, 51 percent of the voters of Michigan gave Proposal D,

the citizen initiative, a yes vote while the energy companies' alternative refer
endum, Proposal H, received nearly 57 percent. Legal precedent in Michigan
has held that if two similar ballot questions both receive a majority vote, the
question with the greatest number of affirmative votes prevails. Proposal H
outpolled Proposal D by 198,000 votes. It was an expensive victory for the
energy companies.

Discussion

Private energy companies, like many other industries, operate in full view
of the public and are prepared to respond to regulation from normal govern
ment channels. Most corporations have established public relations depart
ments and have in-house lobbyists that deal with regulatory agencies, state
legislatures, and Congress. While many other organizations operate in the
public domain, they are not used to being regulated by the general public.
Most organizations have established contacts with local politicians, opinion
leaders, and newspapers. These are not the type of citizen groups that usually
initiate a regulatory petition drive.

For example, the Dart-Kraft Company is used to responding to regulation
concerning the price and quality of dairy products by the Food and Drug
Administration (FDA). However, they did not perceive that they would be
come part of the solution to another important problem-hunger in the United
States-by becoming directly affected by President Ronald Reagan's cheese
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giveaway program. Dart-Kraft's cheese sales decreased nearly six percent
when the giveaway began and the lobbyists of Dart-Kraft were unsuccessful
in their attempt to influence the Congress and the FDA to modify the pro
gram. The inability to revise the program may be attributable, in part, to
the immense popularity of the program with the general public.

There have been several changes in the use of the initiative since its in
ception, from the initial purpose of ratifying constitutional amendments and
local charters. Not 811 states have the right of initiative, nor does there exist a
national referendum process. However, initiatives are popular in those states
that have them. In California, 85 percent of the voters thought that direct
legislation was a good idea [16].

Finally, many businesses are finding that elected representatives no longer
respond to lobbyists the way they once did. Today's representatives are lis
tening more to the constituents they represent. Business executives need to
learn how to get their message to the general public as a way to influence
future legislation rather than relying on the lobbying system. Hopefully, this
article is a step in that direction.
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