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1. INTRODUCTION

ThelPeople’sIRepublicloflChinal(PRC)lhasllonglbeenllalsourceloflmuchlspeculationlforleconomists
andltradelpundits;lwithlitslstaggeringlpopulationlofl1,296,500,000 lithaslbecomelalforceltolbe
reckonedlwith.ldlislwithlChina’slaccessionltolthelWorldITradelOrganizationl(WTO)lonlDecember
11,02001lthatlonelcanlassesslthelimpactlandivolumelofltradelthatlhasltakenlplacelloverlthelpast]5
years.[Tolputlthislinlperspective lworldwidelChinallislrankedlthirdloveralllinlmerchandiselimportland
exportslin]2004. [Also,lin02004linlthelarealofimerchandiseltrade ‘TwhichlconsistsloflAgricultural
products,lFuelslandIMininglproducts,landIManufacturedlproducts,/Chinalcommandedlal6.46%
sharelinthelworld’sltotallexportslandl5.88%lsharelinlthelworld’sltotallimports.”

Withltheselfigureslinlmind,lwelnowlturnltolthellegallimplicationslofithisltrade.lltlislevidentltollany
lawyerlthatlwithlsuchlvastlamountslofltransactionslbeinglconductedleveryday,llegalldisputeslare
almostlcertainlitolfollow.IThelUnitedINationslConventionllonlContractslforlithellnternationallSale
oflGoodsl1980,I(hereinafterlreferreditolas]‘ CISG’lorl‘ Convention’),lhaslbeenlinleffectlinlChina
sincelJanuaryll1,11988,landlgovernslalllinternationallsaleloflgoodsltransactionslbetweenlcontracting
Member(States. TThislislimportantlgivenlthat/China’sllargestltradinglpartnerslare:IthelUnited
States,IthelEuropeanlUnion, andithelRepubliclofiKorea.[ThelUnitedIStates,[Korea,landImostlof
thelEuropeanlUnionIMemberlStateslarellcontractinglStateslunderlthelCISG.

Whilelmostlscholarlylmateriallwrittenlonlthel CISGlfocuseslonltheldecisionlmakingloflnational
courts,lthislarticlelwilllinsteadlexaminellaldecisionlmadelbylthelChinesellnternationallEconomic
andDTradeUArbitrationHCommissionU(CIETAC).SUCIETACUis[lone[lofﬂtheﬂlargestﬂandﬂmost
importantlarbitrationlinstitutionslinlChina,lwithloverl200ldisputeslreportedlinvolvinglthe
applicationlloflthelCISG.IManyllcontractinglpartiesichooselarbitrationlasltheitlpreferredimethodlof
disputelresolutionlbecauselloflitsladvantages:lefficiencyloflspeed,llowlcosts,landlinternationally
bindingldecisionslunderlthel1958INewlYorkIConvention.”

Takenl froml Worldl Tradel Organizationl databasel datal froml Marchll 20040 http://stat.wto.org/CountryProfile/
WSDBCountryPFView.aspx’Language=E&Country=CN
http://stat.wto.org/CountryProfile/WSDBCountryPFView.aspx!Language=E& Country=CN
Thelsharelinlworlditotallexportslandlimportslofimerchandise.lBreakdownlbylmainlcommoditylgroup:lAgriculturallproducts
referlitolfoodlandlrawlmaterials,IFuelslandIMininglproductslincludeloreslandllotherlminerals;lfuelslandinonlferrousimetals.
Manufactureslreferltolironlandlsteel,Ichemicals,lotherlsemilmanufactures,Imachinerylandltransportlequipment,ltextiles,
clothinglandlotherlconsumerligoods.

Supral2
ThelPeople'siRepublicloflChinalhasimadelanlArticlel950CISGldeclarationlandlislthereforelnotlboundlbyl Articlel 1(1)(b)
CISG.See: http://www.cisg.law.pace.edu/cisg/countries/cntriesiChina.html
ExceptlthelUnitedlIKingdom,Ireland,landlPortugal

Formerlyl establishedlunderl thel namel Foreignl Tradel Arbitration] Commissionl(1956)] renamed] CIETACIinl 1988.0 See:
http://www.cietac.org.cn/english/introduction/intro_1.htm
ThelNewlYorklConventionl1958(ConventionlonlthelRecognitionlandlEnforcementloflForeignllArbitrallAwards)lhaslbeen
accededltollbyll1350countrieslaslofiMayll1,12005



http://stat.wto.org/CountryProfile/
http://stat.wto.org/CountryProfile/WSDBCountryPFView.aspx?Language=E&Country=CN
http://www.cisg.law.pace.edu/cisg/countries/cntries-China.html
http://www.cietac.org.cn/english/introduction/intro_1.htm
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ThislarticlelexamineslwhatlislconsideredlonelloflthelmostlimportantlissueslunderlithelCISG,lthat
oflfundamentallbreach.lInlorderlforlalbuyerlorlsellerltollavoidlthelcontract,ltheylmustiprovelthat
thellbreachlinlquestionllislfundamentallinlorderltoljustifylabandoningltheirlcontractuallobligations.
Althoughltherellarelmanylreasonsiwhylanlinnocentlpartylmightltryltollavoidithelcontract,lthislwriter
willlfocuslonlCIETACldecisionlofl4lJunel19990(IndustriallRawlMaterialslcase),lwhichldeal tlwith
interlalialdocumentaryllettersloficredit.[Welwillllookllatlthelruleslregardingldocumentarylcreditslas
establishedlbylthelUniformlCustoms[PracticelforlDocumentarylCreditsloflthelICCI(UCPI500),
andlthellneedlforlstricticompliance.lFollowinglthis,lwelwilllbrieflylexaminelthelcriterialneededlito
establishlffundamentallbreachlunderlArticlel2 5ICISG.IThislarticlelwilllthenlpresentlanlanalysislof
CIETACIdecisionlofl41Junell1999(IndustriallRawIMaterialslcase),ltoldetermineliflithelArbitration
TribunallarrivedlatlaldecisionlthatlislconduciveltoluniformlinterpretationloflthelCISG.lInlthis
case,lthelreaderlwilllhaveltolbearlinlmindlthelseriousnessloflithelbreachlandlwhetherlitljustifies
avoidancellofithelcontract.lWasltheldecisionlmorelfavourableltolthelseller!IHowlwouldla
reasonablelpersonlinltheltradelinvolvedliregardlthislsituation’lInlladdition,lshouldithelbuyerlhave
beenlentitledltolsomelformlofliremedylforlthelseller’slbreachloflhislcontractuallobligationsIFinally,
thislarticlelwilllpresentliwhatlcouldbelanlalternativelapproachlforlbuyersllandlsellersiwhenlfaced
withllaldisputelinltheirlcontractuallarrangements.

2.1 LETTERSIOFICREDIT

Inlorderltolunderstandiwhylthislissuelislimportant,litlislfirstinecessarylitolunderstandithelnaturelof
thelletterloflcredit.lAlletterloflcreditimaylassumelmanylofithelcharacteristicsloflalcontract.
However,litldoesInotlfollowltruelcontractuallprinciples,linsteadlitimaylbelbestldescribedllasla
mercantilelspecialty. “llnImostlinternationallsalesloflgoodslcontracts Ipartieslwillrequirelthatithe
contractlpricelbellpaidleitherlbylaldocumentarylletterloflcreditlorlalstandbylletterloflcredit./The
reasonliforlithislbeinglthatimostibuyerslandlsellerslarellikelyltolbelunknownltolleachllotherlandlgiven
thatltheylarellocatedlinldifferentlcountries,lalletterloflcreditiwilllmakelitheltransactionlmorellsecure.
Letterslofllcreditllarelalsolusefullwhenllonelpartyldoeslnotlhavelsufficientlfinanciallhistory,lassets,lor
creditltolsupportigoodifaithlcreditliterms.

2.1.0Types

Therelareltwolmainlitypeslofllettersloficredit:!DocumentaryllettersloflcreditlandiStandbylletterslof
credit.[Documentarylletterslloflcreditlarelthelmostlcommon,landlarelusedlonlanlindividual
transaction,lorder,lorlinvoicelbasis.[Theylgenerallylhavelspecificlconditionsllappliedltolthem,lsuch
aslbeingllirrevocablelbylthelbuyerllandlconfirmedlbylthelissuinglbank.IStandbyllettersloflcreditlare
usedlaslalbackuplshouldlthelbuyerlfailltolpaylthellcontractlpricelaslagreedlupon.[Thus,lalstandby
letterloflcreditlallowslithelbuyerlitolensurelthelsecuritylofltheltransactionlwithlthelsellerlbylshowing
thatlitlcanllupholdlitslpromiseltolpaylthellprice.

' GaolXianglandIRossIBuckleyl(2003).IThelUniquelJurisprudencelofiLetterslofiCredit:NtslOriginlandlSources.14 SanlDiego
InternationallLawlJournallp.191
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2.2.[HowldoLettersloflCredit’/Work?

Alltypicalldocumentarylletterloflcreditiworkslinlthelfollowinglway:loncelthelbuyerlhaslconcludedlthe
contractliwithlthelseller,lthelbuyerlwilllrequestlitsibankl(issuinglbank)Itolopenlalletterloflcreditlin
favourloflthelsellerl(beneficiary).IThelissuinglbank,linlorderltolfulfillthislrequest,lsendslithelletterlof
creditldetailslitolthelseller’slbankl(advisinglbank).ITheladvisinglbanklendorseslithelletterloflcreditland
sendslthellbeneficiaryl(seller)ltheldetails.[Thelsellerlexamineslitheldetailslofithelletterloflcredititolmake
surelthatltheylarelcorrect.lIflneeded,Ithelsellerlwilllcontactlthelbuyerlandlaskliforlthelnecessary
amendmentsltolbelmade. Oncelthelsellerlislsatisfiediwithlthelconditionslofithelletterloflcredit,lthe
goodslarelshippedlandlthelsellerlpresentslitheldocumentsltoltheladvisinglbank.[Thelladvisinglbank
examinesltheldocumentslagainstlitheldetailslonlthelletterloflcreditlandlthellnternationallChamberlof
Commercel(UCPI500)Irules.lIfltheyllarelinlorder,lthelbanklwilllsendlthemltolthelissuinglbanklfor
payment.lIfitheldetailslarelnotlcorrect,ltheladvisinglbanklltellslthelsellerlandlwaitslforlcorrected
documents.[Thelissuinglbankllexaminesltheldocumentslfromlthelladvisinglbanklandlifltheylarelin
order,Ipayslithelmoneylaslpromised.lIfltheldetailslarelnotlcorrect,lthelissuinglbanklcontactslthelbuyer
forllauthorisationltolpaylorlacceptltheldocuments.lIflacceptable,lthellissuinglbanklreleaseslthe
documentslitolthellbuyer,landlipayslthelmoneylaslagreed [Thelbuyerlreceivesltheldocumentslifromlthe
issuinglbanklandlcollectslthelgoods.[Thelsellerlreceivesithelpaymentithroughltheladvisinglbank.[The
advisinglbanklnotifieslthelselletlthatlpaymentlhaslbeenlmade.

Tolputlthislinlperspective,litlisimorelstraightforwardltolviewlthelletterloficreditlprocesslasithree
separatellobligations.[Thelfirstlobligationlislfoundlinlthelcontractlforlthelsaleloflgoods,lwhichlsets
outlthelresponsibilitiesloflthelbuyerlandlseller.IThelsecondlobligationlislbetweenlthelbuyer
(applicant)landlhislchosenlbankl(issuinglbank),lwherebylthelbanklagreesltolensurelthe
creditworthinessloflthelbuyer.[Thelfinallobligationlislfoundlinlthelletterloflcreditlitself,linlwhich
thelissuinglbanklpromisesltolpaylthelsellerlthelcontractuallsumluponltenderinglofldocuments,
which strictlylcomplylwithltheltermsloflthelletterloflcredit.lAsleachlofltheselobligationslare
independentlofleachlother,Inolpartyltollanylofltheselthreelseparatellobligationslcanlbelheld
responsiblelforlthelperformanceloflanotherlobligation.''

2.3.[PrincipleloflIndependence

Onelofltheldoctrinesluponlwhichllettersloflcreditlarelbuiltlconsistsloflthelprinciplelof
independence.[Thislmeanslthatlithelresponsibilitylonlthelpartlofithelissuinglbankltolpaylthelseller
underltheltermslandlconditionslloflithelletterloflcreditlislalseparatelobligationlandlislentirely
severedlfromlthelcontractuallrelationshiplbetweenlthelbuyerlandlseller.ITherefore,lthelissuing
bank mustlhonoutrlthelpaymentlunderlthelletterloflcreditlirrespectiveloflanylproblemslorldisputes
thatlariselunderlthelcontractualltransactionlforlthelsaleloflgoods,lunlessifraudlicanibelproven.
ThislprinciplelislembodiedllinlArticlesl3landI4loflthelUCPI500,whichlstresslthatithelbanksllarelin
nolwaylconcernedlorlboundibylthelunderlyinglsaleslcontract. "’

""" Johnl E.l Dolanl (1992).0 Thel Correspondent] Bankl in thel LetterlofiCredit] Transaction.] 109 Banking] Laul Journal p.1396
(SeptemberlOctober) SeellAlso: http://www.drfurfero.com/articles/art03/art03.html
DavidlC.JHowardl(1984).1ThelApplicationloflCompulsorylJoinder,lIntervention,/ImpleaderlandlAttachmentltol Letterlof
CreditlLitigationl52 FordhamlLauw{Revieullp.1957 SeellAlso:ISupral9
Articlel3:1Creditslv.IContracts:]A.ICredits,Ibyltheirlnature,larelseparateltransactionslfromlthelsaleslorlotherlcontract(s)lon
whichltheylmaylbelbasedlandlbankslarelinlnolwaylconcernediwithlorlboundibylsuchlicontract(s),levenliflanylreference
whatsoeverltolsuchlcontract(s)lislincludedllinlthelCredit.IConsequently,lthelundertakingloflalbankltolpay,lacceptlandlpay



http://www.drfurfero.com/articles/art03/art03.html
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2.4.[PrinciplelofiStrictiCompliance

Thelotherlprinciplelthatlthelletterloflcreditlsystemllislbasedlon;lanlarguablylthelmostlimportantlis
thellprincipleloflstrictlcompliance.[Thelruleslgoverninglthislprinciplelstatelithatlifithelsellerlwishes
tolbelpaidlunderlthelletterloflcreditltransaction,lthenldocumentsiwhichlcomplylwithlthelletterlof
creditimustlbeltendered.lInlalsimilarlregardltolthelprincipleloflindependencelaslpresentediabove,
onceltheldocumentsiwhichlonltheirlfacelconformltoltheltermsllandlconditionsllofithelletterllof
creditlarelmetlthenlthellissuinglbanklmustlhonourltheirlobligationltolpay.[Thislrulelislstrictlinlthe
senselthatlpresentationlofldocumentsliwhichlalmosticonformlwilllnotlbelsufficientltolrender
payment.[Iflthelissuinglbanklchoosesltolpaylunderltheselcircumstances,litldoeslsolatllitslownlrisk
andlmaylnotlbelreimbursedibylthelbuyer.

WhilelthelrulesloflstrictlcompliancelarelnotlexplicitlylmentionedlinlthelUCPI500,lithaslforlmany
yearslbeenlembodiedlinljudicialldecisionslbothlinlthelEnglishlcourtslandiwelllaslthelUnitedlStates.
Welcanlseelforlexamplelinlcaseslsuchlas Equitablel TrustllDawsonPartners, ‘Iwherelitiwaslstatedlby
LordISumner,l“therellisinolroomlforldocumentslwhichllarellalmostlthelsamelorlwhichlwillldolljust
aslwell. "IThislwaslsupportedibyltheldecisionlin FidelityINationallBanklvlDadelCounty Twhichlstates
“Compliancelwithltheltermsloflalletterloflcreditlisinotllikelpitchinglhorseshoes.INollpointslare
awardedlforlbeinglclose.”IThelUCPI5000stateslinlArticlel13(a)landl14,Ithatluponlreceivinglthe
documentslithellissuinglbanklimustldecidelthelbasislofitheldocumentslalonelwhetherlorlnotlthey
appearlonltheirlfaceltolbelinlcompliancelwithltheltermslandlconditionslofithelletterloflcredit.
Furthermore,lthelbanklislnotlrequiredltolclarifylanylambiguitieslorldiscrepancies.lInlthelcase
SeaconsarlFarlEastliBankIMarkazillomhourillslamillran' TithwaslstatedIthatlthelbanklwaslcorrectlin
rejectinglthelnonlconformingldocumentslevenlthoughltheldiscrepancylinlquestionliwasltrivial.

However,litlhaslbeenlarguedlthatlthisldoeslnotimeanltheldocumentiwilllbeldeemedlinonl
conformingliflit“failsltoldotleveryl‘i'lotlcrossleveryl‘t lorlcontainslobviousltypographicallerrors.”
Thislcanlbelseenlinlthelcase HinglYiplFatlCo.llThelDiawalBanklLtd. Twherelitiwaslheldlthatlthe
useloflthelwordl“industrial”lratherlthanl“industries”lonlalletterloflcreditlapplicationlwaslan
obviousltypographicallerror. “JAlso,linlthelcaselof New(BraunfelsiNationallBanklv.[Odiorne " Tithwas
heldlthatlstricticompliancelcanlmeanlsomethinglotherlithanlabsolutelorlperfectlcompliance.
Therefore,lthelcourtslwilllhaveltoldecidelwhetherltheltypographicallerrorlinlquestionlhaslthe
potentialltolhavelseverelrepercussionslforltheltransaction.

Onélcanlobservelfromlexamininglthellprocesslpresentedlabovelthatlthelletterloflcreditiprocesslis
veryltechnicallandltherelarelmanylthingsiwithlthelpotentialltolgolwrong.lIndeed,linlcommercial

Draft(s)lotInegotiateland/otltolfulfillanylotherlobligationlunderlthelCredit,lisinotIsubjectltolclaimslorldefenceslbylthe
ApplicantlresultinglfromlhislrelationshipsliwithlthellssuinglBanklorlthelBeneficiary.[B.l1AlBeneficiarylcanlinlnolcaselavail
himselflloflthelcontractuallrelationshipslexistinglbetweenlthelbankslorlbetweenlthelApplicantlandlthellssuinglBank.lArticle
4:1Documentslv.IGoods/Services/Performances.lInlCreditloperationslalllpartieslconcernedideallwithldocuments,landinot
withlgoods,lservicesland/orlotherlperformancesitolwhichltheldocumentsimaylrelate.

" 270Lloyd’sIListIL.R.049,0520(H.L.)(1927)

B 3710S002d05450p.0546

'S 10Lloyd’sIRepl2360(1993)

7 2IHK.LRIB51(1991)

RoylGoodel(199401995).1AbstractiPaymentiUndertakingslandithelRulesloflthellnternationallChambersloflCommercel39 St.

LouislUniversitylLawlJournallp 1725

¥ 78008, W.02d013130(Tex.ICt.IApp.01989)
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realitylthelletterloflcreditlprocesslcanlbelrevisedlmanyltimeslbeforelitlisldeemeditolbelin
conformitylwithltheldocumentslidentifyinglthelcontractuallterms.lInlalstudylundertakenlinlthe
UnitedIKingdomibyltheIMidlandBanklandISITPROlinlthelmidl1980’s,ithelamountlofiletterlof
credititransactionsithatifailedlupon(firstlpresentationlofldocumentsiwaslstaggering.” 1Outlofl1, 143
presentations, 5 1.40%l[failedltolmeetlthelstrictlcompliancelstandard,lhoweverlmostiwerelaccepted
uponlreltender.”“IFurthermore,123.7%loflthoselthatlfailediwereldueltoldiscrepancieslinltransport
documentation.lInlotherlstudieslcarriedloutlinlcountrieslsuchlastTHonglKonglandlAustralia,lthe
failurelratelwaslaslhighlasi90%linlsomelcases.” ITheselnumberslhavelnotldecreased.llnlalmore
recentlstudylundertakenllitiwaslfoundlthatldocumentsldidinotlconformltolthelletterloflcredit]73%
ofltheltime. IThelquestionlremainslasltolunderlwhatlcircumstanceslcanlsuchlnonlonformitieslbe
deemedlalfundamentallbreachlunderlithelCISG.ISomelexpertslhavelassertedlthatlcourtslshould
applylallegallitestlratherlthanlalcommerciallonelwhenlexaminingllnonlconformingldocuments;
specificallyltheylshouldlinquirelwhetherltherelislalsubstantiallandlmoreltolthelpointla real
discrepancy.”

3. FUNDAMENTAL/BREACH

Adltheljuncture,litlislimportantltolexaminelthelrequirementloflalfundamentallbreachlinlorderlto
justifylavoidanceloflthelcontractlunderlthelCISG;lalbeitlbriefly.[ThelConventionldefines
fundamentallbreachllunderlthelprovisionsloflArticlel2 5ICISG:

Allbreachloflcontractlcommittedlbyloneloflthelpartieslislffundamentalliflitlresultslinlsuch
detrimentltolthelotherlpartylaslsubstantiallyltoldeprivelhimloflwhatlhelislentitledltolexpect
underlthelcontract,lunlessithelpartylinlbreachldidInotlforeseelandlalreasonablelpersonlofithe
samelkindlinlthelcircumstanceslwouldlnotlhavelforeseenlsuchllalresult.

TherelarelmanylambiguousltermslinlthislprovisionlforlwhichlthelConventionloffersino
clarification.[Theselincludeltermslsuchlas:I‘substantiallyltoldeprive, [‘entitledltolexpect, I‘didInot
foresee, landl‘reasonablellpersonloflithelsamelkindlinlthelcircumstances. [Theselvaguelterminologies
posellalpotentiallthreatltolthelcorrectlinterpretationlthatlisltollbelgivenltolthelConvention,leven
morelsolwhenlonelconsiderslthellimplicationsloflthellbuyerlorlsellerlbeinglableltollavoidlthelcontract
restslonlestablishinglfundamentallbreach.*

Inlorderltoldecipherlthelmeaningloflthislprovision,lthelConventionlprovideslinterpretative
guidancellinlthelformloflArticlel70ICISG:

(DnlthelinterpretationloflithislConvention,lregardlislitolbelhadltollitslinternationallcharacterland
tolthelneedltolpromoteluniformitylinlitslapplicationlandlthelobservanceloflgoodifaithlin
internationalltrade.

ThelSimplificationlofllnternationallTradelProceduresiBoard.
CliveIM.ISchmitthoffl(1988).ISelectedlEssayslonlInternationallTrade,IChialJuilChenglEd.0p.1432

2 Ibid.

2 Ibid.

*  Ronaldl]/Mann(2000).IThelRoleloflletterslofiCreditlinlPaymentiTransactions,198 MichiganlLau{Reviewllp.12494
B Ibidlp.437

® Articlel49(1)(a)landlArticlel64)(1)()ICISG
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(2)IQuestionslconcerninglmatterslgovernedlbylthislConventionliwhichlarelnotlexpresslylsettledlin
itlareltolbelsettledlinlconformitylwithlthelgenerallprinciplesloniwhichlitlislbasedlor,linlthelabsence
ofllsuchlprinciples,linlconformitylwithlthellawlapplicablelbylvirtueloflthelrulesloflprivate
internationalllaw.

Fromlthelabove,litlcanlbelascertainedlthatlinlorderlitolpromotelluniformitylinlthelConventionlone
canllookltolthelgenerallprinciplesluponliwhichlthelConventionlislbasedltolanswerlanylambiguities
whichllmaylarise.

ThelsolutionltolfillingllanylgapslwhichImaylbelevidentlinlthelConventionlwaslprovidedlforlin
Articlel7(2)ICISG,whichlcreateslalhierarchicallsystemlforlljudgeslandlarbitratorslitolad herelto.lIn
orderltoliresolvelgapslinlthelConvention,lonelhadltolfirstllookltolitslinternallprincipleslandlonly
whenlthisimethodlwaslexhaustedicouldlexternallprincipleslbelbroughtlinlaslallastlresort.”’

Thel]ConventionDitself,Dneitherﬂinl]its[lprovisions[InorﬂinﬂtheUSecretariatUCommentary,28Ustatesﬂwhat
theselgenerallprinciplesllare [butlthellacademiclliteraturelassistslinlthisimatter.

ScholarslputliforthlwhatllislconsideredltolbelthelfourlbasiclpolicieslunderlyinglithelCISG:IFreedom
oflContract,lpromotionloflcoloperationllandlireasonablenessltolpreservelithelcontract,lfacilitationlof
exchangelevenlinltheleventlthatlsomethinglgoesiwrong,landltolprovidelcompensationlforlthe
agerievedlparty.”

Thus,linlorderltolunderstandlthelambiguouslitermslembodiedlinlArticlel2 5ICISG,Iwelwillllooklto
thellegislativelhistorylloflthelprovisionlinladditionltolacademiclliteratureltolshedlsomellightlonlthe
subject.

TheloriginsloflfundamentallbreachlcanlbelfoundlinlULISIA ticlel10, Twhichiwasldraftediwithlan
aimltolpreventlavoidancelfromlinconsequentiallcontractuallbreaches.” 1Althoughlthelprovisions
underlthislarticlelcontainedlbothllelementsloflsubjectivitylandlobjectivity,lithwaslcriticisedlaslbeing
toolhypotheticallinlthatlthelpartylinlbreachlwouldlhaveltolpossesslwhatlislreferredltollas,‘exipostl
facto Tknowledgeloflthelevents. “lAslalresultlofitheselcriticisms, lwhenlthelcommitteeltolrelexamine
andlcreatelalnewluniformllawlwaslestablishedlbylUNCITRAL litlwaslmandatedlthatlalmore
‘material’ltestlwasineeded.” [ ThislgavelriseltolthelcurrentlprovisionlunderlArticlel2 5ICISG,
however,laslwelcanlseeltherelarelmanylproblemslthatlstilllexist.[Thelauthorlwilllproceedlby
examiningleachloflthelambiguouslphraseologylinlanlattemptltolgetlatithelrootlofiwhatlcriterialare
neededltollestablishlfundamentallbreachlunderlthelConvention.

o C.M.IBiancalandIM.].IBonelll(1987).ICommentarylonlthellnternationallSales]Law:1Thel 19801 ViennalSaleslConvention
Giuffre:IMilan,lp.0175

ThelclosestlthinglthelConventionlhasltolalreliablelofficiallcommentary.

¥ Robert] Hillman,l ‘CrossiReferencesl andl Editoriall Analysis] Articlel 7'0 Availablel at] http://cisgw3.law.pace.edu/
cisg/text/hillman.html
ForlthelpurposeslofithelpresentlLaw,lalbreachloflcontractlshalllbelregardedlasifundamentallwhereverlthelpartylinlbreach
knew,lorloughtltolhavelknown,latltheltimeloflthelconclusionloflthelcontract,lthatlalreasonablelpersonlinlthelsamelsituation
aslthelotherlpartylwouldinotlhavelenteredlintolthelcontractlliflhelhadlforeseenlthelbreachlandlitsleffects.

o C.M.IBiancalandIM.].IBonelll(1987).0CommentarylonlthelInternationallSaleslLaw:0Thel 19800ViennalSaleslConvention.

Giuffre:IMilan,lp.1206
2 Seelidlp.1207
P Seelid
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3.1.[SubstantiallDeprivation

Inlorderlforlalbreachltolbel‘ fundamental, lthelbreachlmustlcauselal‘detriment’lthatllsubstantially
depriveslthelnonlbreachinglpartyloflitsireasonablelexpectations.[ThelCISG,lhowever,ldoeslnot
definelthelterml‘detriment.” ltlislarguedithat,“ Detrimendfillslthelfunctionloflfilteringloutlcertain
casesllaslforlexamplelwherelbreachlofllalfundamentallobligationlhasloccurredibutinoticaused
injury.””’IForlexample,Jtakinglthelcaseloflanlantedatedibilllofllading,lalthoughlthelsellerfwouldibe
committinglalfundamentallbreachloflhislobligations,liflthelbreachldoeslnotlcauselthelbuyerlany
injury,litlcanlbellarguedithatldetrimentldoeslnotloccur.lltlislimportantltolrecalllthatloneloflithe
significantlprincipleslofithelCISGlislthelpreservationloflthelcontractlandlensuringlbothlparties
receivelthelfruitslofithelcontract.IThelDrafdlCommentarylstatedlthat,l“Theldeterminationlwhether
thellinjurylislsubstantiallmustlbelmadelinllightloflthelcircumstanceslofleachlcasellforlexample,ithe
monetarylvaluelloflthelcontract,lthelmonetarylharmlcausedlbylthelbreach,lorlithelextentltolwhich
thelbreachllinterferesiwithlotherlactivitiesloflthelinjuredlparty.” IFurthermore,lwhenlithelparty
whosellinterestslwerelinfringedldecideslthatlcontinuingltolbelboundltolthelcontractlimpedeslhis
businesslactivitiesltolsuchlanlextentlthatlhelcanInollongetlbelexpectediitolbelbound,lavoidancelwill
belthelremedylhelseekslforinolotherlremedylinithelConventionlwilllsatisfylthelbreachlcaused.”’

3.2.[Expectation

Theltwolconceptsloflisubstantialldetrimentlandlcontractuallexpectationlarelfusedltogether,lsince
detrimentlcanlbelcharacterisedlaslalfundamentallbreachliflthelinjuredlipartylhasinolfurtherlinterest
inlacceptinglperformancelofithelcontract.” ISomeldelegationslpresentlatitheldraftingloflthe
Conventionlthoughtlthelreferenceltolexpectationslunderlthelcontractlrepresentedllalgreat
improvement,iwhilelotherslclaimedlitiwasllesslflexiblelandlintroducedlanlelementloflsubjectivity.
[Idisagreelwithlthislsuggestion.lInlexamininglithellegislativelhistorylofithislarticle,ltherelislnothing
tollsuggestlthatlitlisimerelylthelexpectationloflthelinjuredlpartylalonelthatlisltakenlinto
consideration.[Thus,linlorderltoldifferentiatelbetweenlalsubstantiallandlinsubstantialldetrimentlit
islnotlonlylthelldecisionlmaker’slopinionlloflthelnonlbreachinglpartylexpectationslthatlmatter,
insteadlitlislconnectedltoltheltermslofithelcontract.”

3.3.[Foreseeability

TheltestloflforeseeabilitylaslsetloutlinlArticlel2 SICISGlislmeantltoliprecludelalfundamentallbreach
wherelthellsubstantialldetrimentloccurslunforeseeably;litlislalmechanismlwhichlallowslithelpartylin
breachlitollevadelavoidanceloflithelcontract.[Sincelitlislimprobablelthatlthelpartylinlbreachlwill

* AndrewIBabiakl (1992).0 ‘Definingl “Fundamentall Breach”lunderlthel United] Nationsl Conventionl onl Contractsl forl the
InternationallSaleloflGoods’l6 TemplelInternationallandliComparativelLauwlJournal p.119

% Alexander] Lorenzl (1998).1 ‘Fundamentall Breachll under] thel CISG’l availablel atl http://cisgw3.law.pace.edu/cisg/biblio/
lorenz.htmllSeelAlso:IC.M.IBiancalandIM.].[Bonelll(1987).ICommentarylonlthellnternationallSaleslLaw:[Thel19800Vienna
SalesiConvention.IGiuffre:IMilan
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acknowledgeltheylforesawltheldetrimentlinlquestionlthel‘reasonablelpersonlstandard’lwas
established. “IWherelsubstantialldetrimentlisldeemedltolexist,Ithelpartylinlbreachlhasltolshowlthat
heldidInotlforeseelthelnegativelresult,Inorlwouldlalreasonablelpersonlhavelforeseenllit,linlorderlito
escapelavoidance.[Thus,litlwilllbelnecessaryltolevaluatelthislinllightloflwhetherlbusinesslipeoplelin
thelsamelproductimarketiwouldlhavelforeseenltheldetriment;lthelreasonlforlthislisithatlstandards
oflreasonablenessiwilllvarylamongstltheldifferentlareas. " [Alireasonablelpersonlisiconsideredltolbe
alreasonablelmerchantloflthelsamellsocioleconomiclbackground,lsolallloflthelstandardslofitheltrade
wouldlhaveltolbelmet.lInlladditionltolthelcircumstanceslofithelparticularlcase,lmarketlconditions
bothlregionallylandlgloballylmustibelconsidered,laslwelllasllegislation,lpoliticallclimate,landlprior
dealir‘ngsuﬂasﬂstatedﬂinﬂzAxrticle[|8(3).43

Thelquestionlariseslasltolthelpointlinltimelwhenltheldetrimentallresulthhasltolbelforeseen;lArticle
250doesInotlistatelwhetherlforeseeabilitylshouldlbeldecidedlatitheltimelthelcontractlwaslformed,lor
whenlthelbreachltooklplace.*ISomelscholarslcontendlthatlsincelthelcontractualitermslestablishes
thelrightslandlresponsibilitiesloflthelbuyerllandlseller,lthenltheldecisiveltimelforlwhen
foreseeabilitylisldeterminedlshouldlbelwhenlthellcontractlisiformed.lIflnot,Jonelpartylcouldlprovide
thelotherlwithlfurtherlinformation,ltherebylchanginglwhatiwasldeemedltolbelalsubstantiallinterest
andlcouldinowlgivelriseltolalfundamentallbreach. *IOthers,lhowever,ldisagreelwithlthis,larguing
thatliflweltakelthelnotionloflgoodlfaithlintollaccount,lthenlcredencelmustlbelgivenltollany
informationlireceivedibylthelpartylinlbreachlafterlthelcontractiwaslformed.*

4. CANI DEFECTSI INI LETTERSI OFI CREDITI ORI DOCUMENTSI RELATINGITO
LETTERSIOFICREDITICONSTITUTEIAITFUNDAMENTALIBREACH?

Idlislwidelylacceptedlaslestablishedlabovelthatllettersloflcreditlarelalcommonlimethodlloflpayment
underlinternationallsalesllcontracts.lInladdition,lthelrulesloflthelICCllinlregardslitolsuchlsales
contractslarelconsideredibylcourtslandlacademicsitolbelusagesiwithinlthelmeaningloflArticlel9(2)*

© Alexanderl Lorenzl (1998).1 ‘Fundamentall Breachl underl thel CISG’l availablel atl http://cisgw3.law.pace.edu/

cisg/biblio/lorenz.html

LeonardolGraffil(2003).0‘CaselLawllonlthelConceptlofl“FundamentallBreachlinlthelViennalSaleslConvention’ RevueldelDroit

deslAffaireslInternationals/lInternationallBusinesslLawlJournallNol3.033803490Availablelat:

http://cisgw3.law.pace.edu/cisg/biblio/graffi.html

. Andrewl Babiakl(1992).0 ‘Defining] “Fundamentall Breach”l underll thel Unitedl Nationsl Conventionl onl Contractsl forl the

InternationallSaleloflGoods’l6 TemplellnternationallandlComparativelLawlJournallp.122 SeelAlsolC.M.IBiancalandIM.].[Bonell

(1987)ICommentarylonlthellnternationallSaleslLaw:IThel19800ViennalSaleslConvention.IGiuffre:IMilanlp.1219

“Inldetermininglthelintentloflalpartylorithelunderstandinglalireasonablelpersonliwouldlhavelhad,lduelconsiderationllisltolbe

givenltolalllrelevantlcircumstancesloflthelcaselincludinglthelnegotiations,JanylpracticeslwhichlthelpartiesThavelestablished

betweenlthemselves,lusageslandlanylsubsequentlconductloflthelparties.”

" HarryIM.[ Flechtner((1998).0 ‘Thel Severall Textsl of] thel CISGl inl al Decentralized] System:] Observations) onl Translations,
ReservationslandlotherlChallengesltolthelUniformitylPrinciplelinlArticlel7(1)' 17 JournallofiLawlandlCommercelpp.11870217
Availablelatlhttp://cisgw3.law.pace.edu/cisg/biblio/flecht1.html

®  Alexanderl Lorenzll (1998).0 ‘Fundamentall Breachl underll thel CISG’l availablel atl http://cisgw3.law.pace.edu/
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T (1)IThelpartieslarelboundibylanylusageltolwhichlitheylhavelagreedlandlbylanylpracticesiwhichitheylhavelestablishedlbetween
themselves.I(2)IThellpartieslarelconsidered,lunlesslotherwiselagreed,ltolhavelimpliedlylmadelapplicableltoltheirlcontractlorits
formationlalusagelofiwhichlthelpartieslknewlorloughtitolhavelknownlandiwhichlinlinternationalltradelisiwidelylknownlto,
andlregularlylobservediby,lpartiesitolcontractslofitheltypelinvolvedlinlthelparticularltradelconcerned.
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CISG.*IThus,litlislacceptedithatlthelUCPI500Iwilllbelapplicableleitherlbylexpresslcontractual
referencellbylthelpartieslorlalternativelylaslalrecognisedlinternationallusagelunderlthelConvention.

UnderlthelConvention,llitlislthelprincipallresponsibilitylofithelbuyerltolpaylthelcontractuallprice
forlthelgoodslaslsetloutlinlArticlesl5 3landi54ICISG. “lnlthelsamelrespect,litlislthelresponsibility
oflthelsellerlitolhandloverlanyldocumentslrelatingltolthelgoodsllaslsetloutlinlArticlesl30landl34
CISG. MdlislacknowledgedlbothlbylinternationallsaleslipracticelandlUCPI5000Articlel3lthatlletters
oflcreditlarelconsideredltolbelseparateltransactionslfromlthelsaleslicontractlonlwhichlitlmaylbe
basedlandlthelbanklislinlnolwaylconcernediiwithlorlboundlbylthelsaleslcontract.[Whilelthisimaylbe
true,litlcanlbelarguedlthatlifromlexamininglthelprocessibylwhichlalletterloflcreditlislapprovedland
paid,ldocumentslrequiredibylthelsaleslcontract, needltollbelinlconformitylwithlthelletterloflcredit
beforellpaymentlcanibelmade.lOtherwise,Ithislislwhatlistknownlasltenderingl‘unclean ldocuments.
Furthermore,lthelneedlforl‘clean’lorlconformingldocumentslislembodiedlinlArticlel13(a)loflithe
UCPI500inladditionlitolArticles]20138lwhichladdresslithelrequirementslloflspecificldocumentslsuch
aslbillslofllading,lsealwaybills,landlcommerciallinvoices.[ThislnotionllislsupportedlbylProfessor
IngeborglSchwenzer IrapporteutlforthellrecentlOpinionllissuedibylthel CISGIAdvisorylCouncil.IShe
states,|“Iflthelcontractlprovideslforlpaymentlbyldocumentarylcredit,lthislimplieslthatlthe
documentslhaveltolbel"clean"linleverylrespect.lOtherwise,lthelbuyerlhaslthelrightltolavoidlthe
contract.S1UOtherUscholars,Uhowever,[Iopposeﬂthisﬂviewl]andl]insteadﬂargueUthatUtheDdoctrineﬂof
independencellunderlthelletterloflcreditirulesimeanslthatleveniwhenltheldocumentslarelnonl
conforming,ltherellislstilllanlunderlyingllobligationlforlthelbuyerltolpaylforlthelgoodslifitheylcomply
withlthelcontract.

Thislarticlelhaslthuslfarlstressedlthelimportanceloflfundamentallbreachlandlthelneedlforlstrict
compliancelbetweenltheldocumentslandlthelletterloflcredit.[Itlhaslbeenlshownlthat,lunderlthe
provisionsloflthelConventionlbothlthelbuyerlandlsellerlhavelcorelobligationsltolperform.lItlisinow
necessaryltolexaminelonelsuchldecisionlmadelbylCIETAC,ltoldeterminelifiithelprincipleslonliwhich
thelConventionlislbasedlarellbeinglupheldlandlappliedlbylthislgoverninglbody.

48

CISGIACIOpinionlnol5,IThelbuyer'sirightltolavoidithelcontractlinlcaselofinonkonforminglgoodslotldocumentsli7IMayl2005,
Badenweilerl(Germany).IRapporteur:IProfessorlDr.lIngeborglSchwenzer,ILL.M.,IProfessotloflPrivatelLaw,lUniversitylofiBasel.
Articlel 53:0Thelbuyerl mustll payl thel pricel forl thel goodslandl takelldeliveryl ofl theml asl requiredibyll thel contractlandl this
Convention.lArticlel54:0Thelbuyer'slobligationltolpaylthelpricelincludesltakinglsuchlstepslandlicomplyinglwithlsuch
formalitieslasimaylbelrequiredlunderlthelcontractlorlanyllawslandlregulationsitolenablelpaymentltolbelmade.
Articlel30:0Thelsellerlmustldeliverlthelgoods,lhandloverlanyldocumentslrelatingltolthemllandltransferlthelpropertylinlthe
goods,laslrequiredibylthelcontractlandlthisiConvention.lArticlel34:IfithelsellerlisTboundltolhandloverldocumentslrelatinglto
thelgoods,lhelmustlhandlthemloverlatitheltimelandlplacelandlinlithelformlrequiredibylthelcontract.[Iflthelsellerlhaslhanded
overldocumentsibeforelthatltime,lhelmay,lupltolthatltime,lcurelanyllackloflconformitylinltheldocuments,liflithelexerciselof
thislrightldoeslnotlcauselthelbuyerlunreasonablelinconveniencelorlunreasonablelexpense.lHowever,Ithelbuyerlretainslany
rightltolclaimldamageslaslprovidediforlinlthisiConvention.
IngeborglSchwenzerl(2005).1“ThelDangerlOflDomesticlPreconceivedlViewslwithIRespectltolthelUniformlInterpretationlof
thelCISG:IThelQuestionlOflAvoidancellnIThelCaselOfINonconforminglAndIDocuments.”136 VictorialUniversityloflWellington
Lau{Review p.1795
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5. EXAMINATIONI OF] CIETACI DECISIONI OFl 4] JUNEL 19991 (INDUSTRIAL] RAW
MATERIALSICASE)

5.1.[FactsloflthelCase

InlalcaselinvolvinglallU.S.IbuyerlandlalChineselsellerliforlthelsaleloflindustriallrawlmaterials,lthe
contractlstipulatedithatlpaymentiwasltolbelmadelbylletterloflcredit.’ IAfterlthelsigningloflthe
contract,lthelbuyerlopenedlthelletterloficreditlinlaccordancelwithltheltermsloflthelcontract.
However,lwhenlthelletterloflcreditlwaslpresentedltolthelpayinglbanklforlnegotiation,litlwas
dishonouredlbecauselthelbillloflladinglwasldatedl1999Minsteadlofl 1998 [Thelsellerlthenlrequested
thatlthelbuyerlacceptithisldisparitylandlredeemlithelbilllofllading;lthelbuyerldidinotlredeemlithelbill
oflladinglbutlinsteadlaskedlforllalpricelreductionlforltheldisparity.[ThelSellerldeniedlthislrequest
andlwhenlthelbuyerlrefusedltolmakelpaymentlthelsellerlresoldlithelgoodslforlallesserlsum.

5.2.[Buyer’slArguments

Thelbuyerlarguedithatlitiwaslithelsellerlwholbreachedlthelcontractlbylnotldeliveringlalcompletelset
ofldocumentslasirequiredibylArticlel34ICISG.[Inlfact,lthelsellerlinlitslcorrespondencelwithlthe

buyer,ladmittedlthatlthelmisdatedlbillloflladingwaslthelseller’slownlfaultlandlwhenlthelbanklasked
forltheldocumentslitolbelcuredithelsellerlfaileditoldolsolinlaltimelylmanner.

Thelbuyetlislinlthelbusinesslofltradinglandlthuslwaslnotlthelendlbuyerlforlthellgoods;helhad
alreadyllarrangedlforlthelgoodsltolbelresoldltolhisldownstreamlbuyers.lltlislcommonlyllaccepted
thatlinldocumentarylsaleslalwronglyldatedlbillloflladinglcanlhavelseverellrepercussionslforlthe
buyerltryingltolreselllthelgoods.[Therefore,levenlinltheleventlthatlthelsellersibreachlofllarticlel34
CISGlislnotldeemedifundamental,Ineverthelesslthelbuyerlshouldlbelentitledltolsomelremedylfor
theltroublelhelwilllencounterlwithlhislotherlbuyerslinltryingltolireselllithelgoods.

5.3.JArbitration[Tribunal’silDecision

InlthislcaselthelArbitration[Tribunallheldlthatlevenlthough,l“Underlthelusuallcircumstances,lithe
documentslmustlstrictlylcomplylwithlthelletterlofllcredit,’linlthislcaselthelnonkcompliance doeslnot
constitutellalbreachlsince,l“itlisleasylforl[Seller],l[Buyer]lorlanylpersonlwithlinternationalltrade
knowledgeltolknowlthatlthislwaslobviouslylaltypinglerror.”[ThelTribunallfoundlthatlthelmistake
onlthelbillloflladinglwouldInotlhavelaffectedlithelbuyerltakingldeliveryloflthelgoodslandliwouldinot
havelconstitutedlalbarrierltolthelbuyerlresellinglthelgoods.[ThelTribunallfurtherlgoeslonltolistate
that,lthellbuyerlfailedltolactlinlaccordancelwithlgoodlfaithlandlinlthislsituationlthellbuyerlshould
havellusedlits ownlcreditlratherlthanlthatloflthellbankltolpaylforlithelgoods.[Therefore,lthislwaslnot
consideredlalfundamentallbreachlandlthelbuyerlwaslexpectedltolpaylforlthelpriceloflthelgoods
includinglinterest.

* Chinal4lJunel1999ICIETACIArbitrationlproceedingl(Industriallraulmateriallcase)
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5.4.lAnalysisloflDecision

First,Ithislwriterlbelieveslthatlitlislimportantltolnotelthatiwhilstimostlarbitralltribunalslconsistlof

alpanellofithreelarbitrators,ithislparticularlcaselinvolvedllalsolelarbitratorlasithelamountslbeing
claimedlwerellesslthanIRMBI500,0000andlthereforelsummarylprocedurelapplied.

[IfindlthisldecisionlmostltroublesomelsincelitlgoeslagainstlthelprovisionsloflthelConvention.ltlis
understoodlthatlthelletterloflcreditlislalseparateltransactionlfromlthelsaleloflgoodslcontract.
However,litlcannotlbeldisputedlthatlinlorderlforlthelpriceltolbelpaidlunderlalletterloflcredit,lthe
contractlandlitslaccompanyingldocumentslineedltolbelinlconformity.IThelsellerlinlthislcase did
breachlhislobligationsltolhandloverlconformingldocumentslunderlArticlel34ICISG,lthislislnotlin
dispute.[Theldisputelariseslasitolwhetherltheldiscrepancylinlitheldocumentlwaslsubstantiallenough
toleitherllavoidlthelcontractlorlallowlforlsomelotherlremedylunderlthelConvention.

Whilelithhaslbeenlarguedithatlsomeltypinglerrorsiforlexample,lalwordlspellediwrong,l‘mashine’
insteadlofl‘machine’ImightlbelpermissiblelunderlthelUCPI5000rules,lanlerrorlsuchlaslithelyearon
albillloflladinglwilllnotIbeltoleratedlaslseenlinlArticlel2 31U CP.lInlorderltolunderstandliwhylthis
decisionldoeslnotlfullylappreciatelthelbuyer’slpositionlinlthislsetloflcircumstances,litlislnecessary
tolexaminelthelnatureloflthelbillloflladinglaslanlinstrumendlinlinternationallsales.lInlthelfamilylof
transportldocuments,lthelbillloflladingllislkey,lasllitlrepresentslalnegotiableldocumentlofltitle.IThus,
thelnonlkconformitylinlquestionlmustlbelweighedlinlaccordancelwithlthelvalueloflitheldocument.
Forllexample,Jlalbillloflladinglislonelloflalitriolofldocumentslithatimakeluplalbasidl CIFldocumentary
salesllcontract;ltherefore,lonelcanlarguelthatlwithoutlthisldocumentltherelislnollevidenceloflthe
goodslbeinglshipped.IManyllacademicslandlpractitionerslinlthelinternationallsaleslforumlsupport
thislnotion,lindeed,ltheylstressithelimportanceloflthe merchantabilitylofldocuments,linlithislcaselithe
buyerlrelieslonlthelmerchantabilityloflthelbillloflladinglinlorderltolreselllthelgoodslinlanlefficient
andlprofitablelmanner.” IThelrepercussionsloflsuchlanlerrorlgolmuchifurtherlthanlthelbankfailing
tolhonourlthelletterloflcredit.llflthelbuyerlinlalstringlsaleltriedltolresellltheldocuments,lhislsub
buyerlcouldlrefuseltoltakelpossessionlofithelnonlconformingldocuments.lnlitsldecisionlthe
Arbitratorlstates,[“theltypinglmistakelofitheldatelinlthelbillloflladinglwouldInotlaffectithelbuyer
takingldeliverylofithelgoods.”However,linlthislcaselthelbuyerlislaltrader.lHelisInotlinterestedlin
taking possessionloflithellgoodslaslhelislnotlthelendlbuyer.lltlisltheldocumentslwhichlhelrequireslto
reselllthelgoodsltolhisllotherllbuyerslandlsuchldocumentslineedltolbelconforminglinlalllrespects,
especiallyltheldocumentarylinstrumentlofltitle,lthelbilllofllading.

Inladditionlitolthis,lthelcontractlitselflcalledlforlpaymentltolbelmadelbylletterloflcredit./Therefore
itlcanlbellarguedlithatlthelbuyerlhadlperformedihislobligationltolpaylthelpricelbylopeninglthelletter
ofllcredit,lbutlitlislthelsellerlwholfailedltolperformlhisldutieslinlsupplyinglnonlconforming
documents.lnlthelcaselof ShansherlutelMillsILed.lv.0Sethia, Titwaslheldlthatiwhenltheldocuments
tenderedlwerelnonlkconforming,lthelsellersiwholdidlnotloricouldinotlpresenticorrectldocuments,
werelnotlentitledltolrecoverlthelpriceloflthelgoodsifromlthelbuyers.” [Furthermore,liticanlbe
arguedlthatlevenlthoughlthelprincipleloflindependencelbetweenlthelletterloflcreditlandlithe
underlyinglcontractlstilllremain,loncelthe methodlloflpaymentlstipulatedllinlthelcontractlislthatlofla

fﬁ BorislKozolchykl(1990).0StrictlCompliancelandlthelReasonable]lDocument]lChecker,156 BrooklLawlRevieulp.165
*  ThelFinanciallTimes,]Julyl2,01986

¥ Notedthisldecisionlwaslenteredlaslexceptionallasineitherlbuyerinotisellerlreceivedlanylbenefit.
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letterloflcreditlthenllsuchlalstipulationlbecomesla termloflthelcontract.[Thereforelitlislthelseller
wholbreacheslhislobligationslunderlthelsaleslcontractlandlithelbuyerlshouldleitherlbelentitledlto
avoidlthelcontractlinlsuchlalcaselorlbelentitledltolloneloflthelremedieslsetloutlunderlthe
Convention.[IlfindlthelsuggestionloflithelTribunallthatlthelbuyerlfindlothetrlmeanslbylwhichltolpay
thellpricellllalsubstantiallsumllsomewhatlquestionablelaslithelverylireasonlforliwhichlpartieslusella
letterloflcreditlislbecauseltheyloftenllacklthelabilityltolfinanceltheirlownlcredit.

Onellotherlpointiworthyloflmentionlisithelfactlthatiwhenltheldiscrepancylwasldiscoveredlbylthe
issuinglbank,lalrequestlwaslimadelforlithereltollbelallrevision.ISuchlanlactionlislpermissiblelunder
Articlel48ICISG,lthelrightloflthelsellerltolcurelanyldefects.lInlthislcase,lhowever,lthelsellerlfailed
tolmakelthelrevisionslinlaltimelylmanner.]Whetherlthelissuelwaslonelofltimelorlsimplylalmatter
ofltheldefectslbeinglincurable,lthelfactslofithelcaseldolnotlsay.]However,lthislwriterlfeelslthe
assertionlbylthelTribunallthatlthelbuyerlactedlinlbadlfaithlbylaskinglforlalpricelreductionlas
unfounded,laslthellbuyerlcouldlhaveljustlasleasilylavoidedithelcontractlaltogether.lInstead,lthe
buyerltriedltolrenegotiatelwithlthelsellerltolkeeplthelcontractlalive,Jlalmeasurelthatlwaslirefusediby
thelseller.

Thellcircumstancesloflthislcase shouldlconstitutelalfundamentallbreachlunderlthelmeaningllof
Articlel2 50CISG,laslthelbuyerlwaslsubstantiallyldeprivedloflwhatlhelwaslentitledlitolexpectlunder
thelcontract,Jlandlthelsellerlcouldlhavelforeseenlwhatlthelrepercussionsloflalwronglyldatedibilllof
ladinglwouldlmeanlforlthelletterloflcreditlasiwelllaslthelbuyer’slotherlcustomers.lAllreasonable
personllinvolvedlinlthisltradelwouldlknowlthatlthislnonconformitylwaslnotlalsimpleltypinglerror,
adlifhwouldlhavelseriouslconsequenceslforlthelbuyer.lInltheleventlthatltheselcircumstancesldidinot
constitutelalfundamentallbreach,lthelbuyerlshouldlhavelbeenlentitledltolalpricelreduction, las
thisllwaslnotlanlunreasonablelrequestlgivenlthelfactithatlhelwouldlhavelsufferedlallossltryinglto
resellltheseldocumentsltolhislotherlbuyers.

6. ALTERNATIVEISOLUTIONS

Uponlreadingltheloutcomeloflthisldecisionllasliwelllaslotherl CIETACIArbitralldecisions,lone
cannotlhelplbutlnoticelthatltherelislallackloflanalysislotlrationalelgivenlinlthelpartslofithe
judgementlthatlpertainltolthelCISG.[Thelinterpretationlandlexaminationliputlforthlbylthislwriter
concerningl CIETACldecisionlofl40Junel1999(IndustriallRaulMaterialslcase) Jlislonlyllonelperspective
andl]understandably,Dothersﬂwillﬂdisagree.s7[|However,Uitﬂisﬂnecessaryﬂatﬂthisﬂjunctureﬂtoﬂexamine
whatllcouldlbellalpossiblelalternativelapproachltolthislcase.

* Articlel500CISG

Indeedltherelarel otherl opinionsl presentedl onl thisl issuel thatl arel divergent] toll myll own.l Somel expertsl contendlthatl the
Tribunallwaslcorrectllinlitslinterpretationloflithelfacts,lforlexamplellitthaslbeenllarguedithatlthislwaslalcaseloflalbuyerlactinglin
badlfaith,ltryingltolgetlalreductionlinlpricelbecauseloflaltypographicallerror [Furthermore,[litlislarguedithatithelbuyer,Junder
thelunderlyinglcontract,lislnotlentitledltolthelsamelstricticompliancelstandardl(withlallltheltermslofithelcontract)lasithelbank
islunderlthelletterloflcreditlagreement.lOtherslputiforthlthelopinionlthatitherelarelnotlenoughlfactslpresenteditolrenderla
correctldecision.llThavelattempteditolpresentlalclear,lconciselargumentltakinglintolconsiderationltheselcomments,lthelresult
beinglthelconclusionlthatlllhavelreached.[Therelisimeritltoltheselotherlargumentslhowever,lonelhasltolseparatelthelissuesland
examinelnotlonlylthelfactslpresented,lalbeitllimited,lbutlalsolthelspiritloflthelConventionlandlalclearlrationaleloflits
provisions.
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First,linlorderltoldeterminelwhetherlalnonlkconformitylhasloccurred,lexaminationloflthellcontract
islrequired.[Thislislknownllaslthelcontractlprinciple,lwherebylthelbusinessldecisionslarelleftltolithe
partieslofithelcontract,lemphasisinglthelstronglthemeloflpartylautonomylunderlthelConvention.
ThelConventionlstipulateslithatlthelsellerlmustlhandloverldocumentslatitheltimelandlplacelinlthe
formlrequiredlbylthelcontractlandlinlreturnlthelbuyerlmustlipaylthelpricelaslrequiredlunderlthe
contract.[Itlislproposedlthatlbylabidinglbylthelcontractlprinciple,JuniformityloflthelConventionllis
upheld,ltherebylpreservinglitslinternationallcharacter.lInlthelcasellatlhand,loncelagainlwelmust
returnlitolthellcontractlitselflwherelitlislstipulatedlthatlpaymentlislitolbelmadelbylletterloflcredit,lan
obligationlwhichlhasldutieslforlbothlthelbuyerlandlsellerltolperform.

Movinglawaylfromlthelcontractlprinciple,lwellencounterlanotherlproblemlwhenllexamininglnonl
conformitieslthatlmaylarise.[Specifically,lherelwelarellookinglatlhowltollassesslistatementslorflacts
whichlcouldlhavellegallconsequenceslforlthellperformancelofithelcontract.iSomeloflthese
statementslorlactslcanlbelinterpretedlaccordingltolArticlel8ICISG. “Ilnlorderltolavoidldivergent
interpretationslbylthelcourtslasltollwhatlconstituteslalreasonablelperson,IHylandlputsiforthlwhatlis
knownlaslthel‘discussionllprinciple’lwherebylalpartylshouldinotibelallowedltolrelylonlan
ambiguouslstatementlorlactlwithoutlfirstlattemptingltolclarifylit. I Thislprinciplelplacesla
responsibilitylofleachloflthellpartiesltoldiscussltheltermslofithelcontractlandltolresolvellany
discrepancieslorlambiguitieslthatlexist,lthisimeasurelhelpsltolpromotelgoodlfaithlandllpotentially
avoidlterminationloflithelcontractllaterlonldownlthelroad.IBylencouraginglthisldiscussion,lthe
partieslcanlresolvelanyldisputeslamongstlthemselveslandlcourtslwouldlhaveltolrespectlthe
agreementslreached.[Welcanlapplylthislprincipleltolithelcaselatthand,lasltherelarelmanyltimesiwhen
thisldisputelcouldlhavelbeenlclarifiedlbylfurtherlnegotiationslfromlbothlparties.]Forlexample,
whenltheldiscrepancylinlthelbillloflladinglwasldiscoveredlandlthelsellerlknewlsuchllalbreachlwould
beldifficultltolcure,lthelprudentlthingltoldolwouldlhavellbeenltolrenegotiatelwithlthelbuyerlforlthe
priceloflithelgoods.IDidlthelbuyerlimakelhislpositionlaslaltraderlduringlthelcontractuallnegotiations
known[Thelfactsloflthelcaseldolnotlpermitlanlanswer.[However,lonelcanlreasonlthatlliflthelseller
hadltolreselllthelgoodslforlallossltolanotherlcompanylwhylnotirenegotiatelthelpricelwithlithelbuyer
andlavoidllitigationllaltogether?

7. CONCLUSION

ThislarticlelhaslattemptedltolpresentlanlinsightlintolonelofltheldecisionsimadelbylCIETAClin
relationltolthelissueloflcompliancellofldocumentsliwithllettersloflcredit.[ThelaimlisInotltolcast
dispersionslonlthelintegritylofltheldecisionlmakers,linsteadlitlisltolpresentltolthelpartiesltolwhom
thelCISGlapplieslthelpotentiallproblemslthatlcanlariselwithinltheirlcontractualldisputes.lOnellis

% Richardl Hylandl(1987).1 Conformityl ofl Goodsl toll thel Contract] Underl thel Unitedl Nationsl Salesl Conventionlandl the
UniformlCommerciallCode,lPeterlSchlechtriemled.IEinheitlichesIKaufrechtlundinationalslObligationenrecht,[BadenlBaden:
Nomoslp.1305B341
Ibid,ISeelAlso:1Articlel8:I( 1 )IForlthelpurposeslofithisiConventionlstatementsimadelbylandlotherllconductloflalpartylareltolbe
interpretedlaccordingltolhislintentlwherelthelotherlpartylknewlotlcouldinotlhavelbeenlunawarelwhatlthatlintentlwas.l(2)IIf
thelprecedinglparagraphlisinotlapplicable,lstatementsimadelbylandlotherlconductloflalpartylareltolbelinterpretedlaccording
tolthelunderstandinglthatlalreasonablelpersonllofithelsamelkindllasithelotherlpartylwouldlhavelhadlinlthelsamelcircumstances.
(3)IInldetermininglthelintentloflalpartylotlithelunderstandinglalreasonablelpersonlwouldihavelhad,lduelconsideration
isltolbelgivenltolalllrelevantlcircumstancesloflthelcaselincludinglthelnegotiations,lanylpracticeslwhichlthelpartiesihave
establishedlbetweenlthemselves,lusageslandlanylsubsequentliconductloflithellparties.
% Supral560p.1332
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concernedlthatlwhenlfundamentallbreachllislinvokedlthel Tribunalldoeslnotlprovidelmuchlrational
forlwhylthelbreachlmaylorlmaylnotlbelfundamentallunderlithelprovisionsloflArticlel2 51CISG.

ManyllproponentsloflthelConventionlendeavourltollensurelitsisuccessibyldemonstratinglthatlits
provisionslcanlcopelwithlthelintricacieslandltechnicalitiesloflinternationallsalesltransactions.[Itlis
onlylwithlthelanalysislofldecisionslbyllgoverninglbodieslicanloneldeterminellifithel CISGliislbeing
correctlylapplied.[Thislwriterlwouldladvocatelalmorelhandslonlapproachltollapplyinglthe
Convention,lwherebyldecisionslcouldlbelcitedlonltheirlmeritlandllanalysis.I'Whenlcourtsland
tribunalslfailltolengagelinlithelspritlandimeaninglofithelprovisionslsetloutlinlthelConvention,lthen
itslsuccesslaslanlinstrumentloflinternationalllawlislinldoubt.IThelPeople’siRepublicloflChinalwith
itslvastlamountsllofltradelbeinglconductedleveryday,linladditionltolithelwealthlofICISGldecisions
beinglhandedldownlhaslthellpotentialltolsignificantlylinfluencelthelsuccessloflthelConventionlas
anlinstrumentloflinternationallsalesllaw.
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