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ABSTRACT

Oneloflthelprimaryleffectsloflicontractlavoidancelislthelrestitutionloflperformanceslalreadylmade.
Inlthislregard,lArt.018 1.20CISGlauthorizesleitherlpartyltolthelcontractlwholhaslperformedlin
wholelorlinlpartltolclaimlthelreturnlofiwhateverlhelhaslsuppliedlorlpaidlunderlthelcontract.
Furthermore,lthelpartiesimustlreturnlallibenefitsloflpossessionl-Iprofitslandlladvantageslofluse.
Thelbuyetlislonlylboundltolreturnlthelbenefitsihelactuallylderivedlfromlusinglthelgoods,lotlpart
ofltheml(Art.184.2ICISG).[Likewise,liflthelsellerlislboundltolrefundithelprice,litimustlalsolpay
interestlonllit,lfromltheldatelonlwhichlthelpricelwaslpaidl(Art.184.11CISG).lAlcloserllookltolthe
CISGlreveals,Ihowever,lthatlthelConventionldoeslnotlsettlel-latlleastinotlexpresslyl-Ithe
applicablelinterestlratelunderllArt.184.1.[Thislarticlelattempts,laccordingly,ltoldeterminelthe
extentltolwhichlthisllissuellislregulatedlinlthelCISGlandlhowlalpossibleligaplisltolbelfilled.ISpecial
attentionllislpaidltolthelpracticelofinationallcourtslonlithislmatter.
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1.0 Introduction

(1.) Thel19800U.N.IConventionlonlthellnternationallSaleloflGoods,lhereinafterlCISG,lregulates
inlArts8 1184(theleffectsloflcontractlavoidance.[ThelprimaryleffectlisithatlprescribedlinlArt.08 1.1
CISG:lbothlpartieslarelreleasedlfromltheirlobligationslunderfithelcontract,lsubjectltolanyldamages
whichImaylbeldue lltlisllikelylthatleitherlpartylmaylbelleftiwithlpropertyltransferredlbylthelother
orlwithlalpaymentimadelbylthelother.lInlthatlcase,lthelpartieslcanlagreelonlalformulalfor
adjustinglthelpriceltoltheldeliverieslalreadylmade.lBut,leitherlpartylmaylalsolwishltolridlitselflofla
performancelreceivedlbecausellitlisloflnolvalueltolit;lrecoverlmoneyltransferredltolthelotherlparty
ifinothinglhaslbeenlreceivedlinlreturnlland/otlrecoverlproperty.lForlthislreason,lArt.18 1.2ICISG
authorizesleitherlpartyltolthelcontract,lwholhaslperformedliniwholelorlinlpart,ltolclaimlthe
returnlofiwhateverlhelhaslsuppliedlorlpaidlunderlthelcontract.lAccordingly,lunderlthelCISG
eitherlpartylmaylclaimlrestitutionlloflperformanceslalreadylmade,lindependentlylofiwhetherlthe
partyldemandinglrestitutionlislentitledltolavoidlthelcontract cif.lArt.018 1.20CISG.IOnlthislpoint,
thel CISGladoptslaldifferentlapproachlthanlotherllegallsystems,lwherelonlylthelaggrievedlipartyllcan
makeldemandlforlrestitution.” AccordingltolthelSecretariatl CommentarylonlArt.066loflthel1978
Draftl-IdraftlcounterpartloflArt.I8 1ICISGI-[lthelunderlyinglideallislithatlthelavoidanceloflthe
contractlundermineslithelbasislonlwhichleitherlpartylcanlretainlthatiwhichlhelhaslreceivedifrom
thelotherlparty.”ITherefore,Ithelpartiesimustlreturnlalllbenefitsloflpossessionl-Iprofitsland
advantageslofluse.[Thelbuyerlislonlylboundltolreturnlthelbenefitslhelactuallylderivedlfromlusing
thelgoods,lorlpartlofltheml(Art.184.20CISG).ILikewise,liflthelsellerlislbounditolirefundlthellprice,
itlmustlalsolpaylinterestlonlit,fromltheldatelonlwhichlthelpricelwaslpaidi(Art.184.1ICISG).IA
closerllookltolthelCISGlreveals,lhowever,lthatlthelConventionldoesinotlsettlel-latlleastinot
expresslyl-IthellapplicablelinterestlratelunderlArt.184.1.[Thislarticlelattempts,laccordingly,lto
determindlthelextentltolwhichlthislissuellislregulatedlinlthelCISGlandlhowlallpossiblelgaplisltolbe
filled.ISpeciallattentionllislpaidltolthelpracticeloflnationallcourtslonlthisimatter.

2.0 InterestlrateslandlgaplfillingloflthelCISG

Aslknown,lArt.[7.20CISGldealslwithlgaplfillingloflthelConvention.lPursuantltolArt.07.2,
“questionslconcerninglmattersligovernedibylthisiConventionlwhichlarelnotlexpresslylsettledlinlit
areltolbelsettledlinlconformitylwithlthelgenerallprincipleslonlwhichlitlislbasedllor,linlthelabsence
oflsuchlprinciples,linlconformitylwithlthellawlapplicablelbylvirtueloflthelrulesloflprivate
internationalllaw.”[ItlfollowslfromlthislprovisionlthatlnationalllawlshouldlbelthellastIrecourselfor

1 Civilllawlsystemslgenerallylallowlrestitutionarylclaimslbylaldefaultingllparty.ISeelnotesltolPECLIarts.19:30509:309,Lando,
O.landlBeale,[H., PrincipleslofiEuropeanlContractliLaw, PartsillandllI,]KluwerlLawlInternational,12000,0p.04 2 60ss.JCommon
lawlis,Thowever,Imorelrestrictive.[Exceptlinlalclaimlforlthelrecoverylofimoniedipaid,((Dieslv]British&lInternationallMining&
FinancellCo.,I(1939)Y111K.B.01724,lappvd.lin Stockloserlv.lJohnsonl(1954)110Q.B.1476,IC.A.),lalpartylinlbreachlcannotlbringla
successfullrestitutionarylclaimlunlesslhelhaslsubstantiallylcompletedlhislperformancelorlunlessithelotherlpartylisldeemed
tolhavelacceptedlorlagreeditoltheldeficientlperformance: Cutterlv.0Powelll(1795)I60T.R.0320; Britainlv.IRossiterl(1879)11 1
QBDI123;iCheshire&lFifoot, ThelLawloflContract,19thled.,lpp.1523024.0SeelZiegel,]., ReportltolthelUniformlLaulConference
oflCanadalonlConventionllonlContractslforlthellnternationallSaleloflGoods,lavailablelat
http://www.cisg.law.pace.edu/cisg/text/ziegel8 1 .html.

2 http//www.cisg.law.pace.edu/cisg/text/secomm/secomm81.html.
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thelpurposeloflgaplfillinglinlthelConvention.[Onlylwhenlanlautonomouslrulelcannotlbelderived
fromlthelCISG,[resortlisltolbelmadeltolprivatelinternationalllaw.lFinally,lforllgapslinlmatters
totallylexcludedlfromlthelscopeloflithelConvention,lsuchlaslthelmatterslcontemplatedlinlCISG
arts.l4landl5,Inationalllawlapplies.

ThelapplicationloflArt.17.20presupposes,laccordingly,lthelexistencelloflalveritablelgap,lanlissuelthat
islnotlexpresslyladdressedibylCISG,IbutlwhichlfallslunderlalmatterlicoveredibylthelConvention.
Thelproblemlislthatlitherelarelmanylissuesllarisinglfromlinternationallsaleslthatlarelnotlexpressly
settledlbylCISG,butlverylfewlmattersinotlgovernedlbylthelConvention.lIndeed,]CISGldealslwith
restitutionarylclaimslinlArts.18 1084.0Y et,lthelabsenceloflanlexpressliregulationloflithelapplicable
interestlrateltolpricelrefundsimay,lperhaps,Irespondiitoltheldrafters lwillltolexcludelthemlfromlthe
scopeloflthelConvention.lInlconsequence,lonelshouldibelverylcarefullinlfillinglhypotheticallgaps
inlthelCISGlbylreadinglintolitlsomethinglthatlislnotlthere.

InsofarlaslthelapplicationloflArt.[7.20CISGlislverified,llitlislnecessaryltolascertainlthe general
principleslonlwhichlthelConwventionlislbased,lapplicableltolthelissuelatlhand.lInlthislregard,lthe
expressionl“generallprinciples”lrefersitolthe internallprinciplesifoundiwithinlthelConventionlitself,
inlitsllegislativelhistory,linlthelunderlyinglobjectiveslofleachlprovisionlandlthelwholeltext.[These
principlesimaylalsolbelfoundithroughlithdlanalogouslapplicationloflotherlCISGlprovisions,lwhich
deallwithlalsimilarlconflictloflinterestlaslthelissuelinlquestion. [ Thelgenerallprincipleslofithe
Conventionlareldifferentlfrom externallprinciples,lwhichlmaylbeltakenlfromlotherllegalltextslsuch
as TheJlUNIDROITUPrincipleslofilnternationallCommerciallContracts,lhereinafterlUP. TThelscholarly
debatelhasllargelylconcentratedlonlthelrolelofithelUPltolfillithelgapslinlthelCISG Tandlthislisinot
thelplaceltolconsiderlthisldiscussion.[Brieflylexplained,lsomelscholarslareloflithelopinionlthatlas
farladlthelUPlarelinspiredibylthelCISG,ltheldecisionlmakerlshouldliturnltolthelUPlbeforelresorting
tolnationalllaw.“ISuchlopinionshavelfoundlsupportlinlpractice,linlparticular,linlestablishinglthe
rateloflinterestltolwhichlallpartylislentitledlunderlArt.178ICISG.lAslfarlaslthislprovisionldoesinot
endorselhowltoldeterminelsuchllalrate,latlleastlthreelarbitrallawards ThavelmadelrecourseltolUP
Art.[7.4.902);whichlindicateslthatlthelapplicablelinterestliratelshalllbelthelaveragelbanklshortl

3 SeelGebauer,IM.,l“UniformlLaw,/GenerallPrincipleslandlAutonomouslInterpretation”, ULRI2000H,lpp.1683ff.
UNIDROITI InternationallInstitutelforlthel Unificationlofl Private] Lawlll PrinciplesloflInternationall CommerciallContracts,[Rome,
UNIDROIT,[1994; UNIDROITUPrincipleslofilnternationallCommerciallContractsi2004.

5 Seelle.g.lGarro,lA.,[1“ThelGaplFillinglRolelofl thelUNIDROITI PrincipleslinlInternationallSales]Law”, 690 Tulanel Law
Review,lp.01149ff;1Bonell,IM.].,1“UnificationloflLawlbylNonllegislativelMeans:I ThelUNIDROITIDraftIPrinciplesifor
InternationallCommerciallContrats”, 401Am.J.Comp.L,11992,0pp.0628ff;IBasedow,l].,1“ UniformlLawlConventionslandithe
UNIDROITPrincipleslofllnternationallCommerciallContracts”, ULRI200001,lpp.01129ff;IDrobnig,lU.,1“ThelUseloflthe
UNIDROITIprincipleslbyiNationallandISupranationallCourts”, UNIDROITIPrincipleslforlInternationallCommercial
Contracts:IAINewlLexiMercatoria?,[ICCIPublicationln.0490,/1,01995,lpp.0223032.

6 Garro,lA., 690TulanelLawlReview,lpp.1115607;0Bonell,IM.]., 401Am.J.Comp.L,latlp.1629;IDrobnig,lU.,[ICCIPublicationln.
490/1,latlp.01228;1Contrary,/Basedow,[]., ULRIZ00001,latlpp.013305.

7 InternationaleslSchiedsgerichtlder] Bundeskammenlderligewerblichenl Wirtschaft,[Wien,ISchiedsspruchelSCHI4 3 18landISCHI4 366
ofl150Junell 1994:IseelthemlpublishedlinltheloriginallGermanlversionlin RIW,11995,0p.0590ff.,IwithInotelbylSchlechtriem,
P.0(p.0592ff.);lforlanlEnglishltranslationlseelBonell,IM.] .I(ed.), UNILEX [Internationall CasdlLawl&IBibliographylonltheIlUN
ConventionllonlContractslforlthellnternationallSaleloflGoods,ITransnationallPublishers,lInc.,lArdsley,INY,]Decemberl1998
release,lE. 199401 3landlE.1994014.0ForlalsuccinctlpresentationlinlFrench,lseelSeidlIHohenveldern,lI.,lin JDI,01995,lpp.
105501056.0Source: www.unilex.info.
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termllendinglrateltolprimelborrowerslprevailinglforlthelcurrencyloflpaymentlatithelduelplacellof
paymentlor,linlthellabsenceloflsuchlalrate,lthelratelfixedIbylthellawloflthelstatelinlwhichlthe
paymentlhasltolbelmade.

Contraryltolthislopinion,lsomelarguelthatlinternallprincipleslhavelpriorityloverlexternal
principles’land,lonlylwhenlitlislprovenlthatlthelsolutionlprovidedibylthelUPldoeslnotlcontradict
alteleologicallandlsystematiclinterpretationlofICISG,Imaylthelformerlbelappliedltolfilllalgap
withinlthelConvention.

Inlanylcase,lpursuantltolArt.07.20CISG,laslfarlaslitlislnotlpossibleltolinferlalprinciplelinlthe
Conventionlapplicableltolthelissuelatthand,Inationalllawlshalllapply.

Turninglbackltolrestitutionarylclaims,litlfollowslfromltheselconsiderationslthatlinlorderlto
ascertainlthelapplicablellinterestlirateltoladvancelpayments[litlislessentialltollestablishlwhetherlwe
arelldealinglwithImattersithatlfallloutsidelthelscopeloflthelCISG,lorlwhetherlthelgaplis praeter
legem,lthatlisltolsay,JlalmatterlgovernedlbutlnotlexpresslylsettledlbylthelConventionl(Art.07.2
CISG).Finally,lforlgaps praetedllegem,litlwilllbelnecessaryltolinferlalprinciplelfromlthelConvention
applicableltolthelissuelatthandlor,linlthelabsenceloflsuch,lrecourselwilllhaveltolbelmadelto
nationalllaw.

3. Theldutyltolpaylinterest

Asllmentioned,lthelCISGllincorporateslithelidealthatlthelavoidancelofithelcontractlunderminesithe
basislonlwhichleithetlpartylcanlretainlthatlwhichlhelhaslreceivedlfromlthelotherlparty.lAsla
result,Jthellpartiesimustlreturnlallibenefitsloflpossessionl-Iprofitslandladvantagesloflluse.[ThelCISG
dealslwithlthisldutyltolreturnlalllbenefitsloflpossessionlinlArt.184.1PursuantlitolArt.184. 1ICISG,lif
thelsellerlislboundltolrefundlthelprice,lhelmustlalsolpaylinterestlonlit,Jfromltheldatelonlwhichlthe
pricelwaslipaid.[Thelprovisionldoeslnotlsettlel-latlleastinotlexpresslyl-Iwhatlthelapplicablelinterest
ratelunderlArt.184. 1[is.

TheldutyltolpaylinterestlunderlArt.184. 1ICISGlislnotlthelonlylprovisionlinlthelConventionlon
interest.lIndeed,lArt.1780CISGldealslgenerallylwithlthislsubjectlandineitherldoeslthislarticle
establishlthelrateloflinterestlandlithelmethodloflcalculatinglit./Theldifferentlapproacheslonlhow
tolestablishlthelrateloflinterestltolwhichlalpartylislentitledlunderlArt.078ICISGlarelwidely
known. [HereJopinionslrangelfromlalconnectionltoldomesticllawltolthelapplicationloflalgeneral
principlelunderlthelConvention,Iwithlorlwithoutlalreferenceltolinstrumentslexternalltolthe
Convention,lsuchlaslthelUP.

8 Gebauer,IM., ULRIZ000H,latlp.0702.

9 Seelle.g.lHonnold,1].00., UniformlLawlforlInternationall Saleslunderlthel 19800 UnitedINationsl Convention,13rdled.0(1999),
KluwerlLawlInternational Jpp.1465M47 1;]Peraled]Viscasillas,]M.IP.,1“ Laldeterminaciéndelltipol ddlinterédlenlllalcompraventallinternacional”,
CuadernosuridicosIjuliolagostoll 1996)INo.04 31501 2 Javailablelatdhttp: //www.cisg.law. pace.edu/cisg/biblio/78art.html.
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Logically,JtheldiscussionllhaslbeenltransferredltolthelcontextloflArt.184.1ICISG.Inlthislregard,ithe
solutionslprovidedlinlcasellawlandlbyltheldoctrineldolnotlalwayslcoincide.lAccordingltolalfirst
approach,lthelCISGldoeslnotldeallwithlthelissuelonlthelrateloflinterest.ISubsequently,ldifferences
appearlasltolthelmethodltolcalculatelthelinterestlpayable.lAnotherlapproachlmaintainsithatlthe
calculationloflthelrateloflinterestllieslwithinlthelframeworkloflthelConventionlandlthatlthelgap
shalllbelfilledlaccordingltolgenerallprinciples.

3.1 Thelleadinglview:lthellapplicationlofinationalllaw

Thelleadinglviewlislthatlthelcalculationloflthelrateloflinterestsifallsloutsidelthelscopeloflthe
Conventionlandlshalllbelestablishedlaccordingltolthelapplicableldomesticllaw. ' IThislhaslbeen
confirmedlinlalconsiderablelnumberloflcases.' ' [Tolprovidelalrecentlexample,laldecisionloflthe
OberlandesgerichtlK6Inlfrom2002 "“lcanlbelmentioned.[Theldisputelconcernedlalcontractlforlthe
saleloflhighlqualitylseasonallwomen'slclothes,lconcludedlbetweenlanlltalianlsellerlandlalGerman
buyer.[Followinglthelnonlconformityloflthelgoods,lthelbuyerlavoidedlthelcontractlandlirequested
thelrefundinglofithelpartiallpaymentlalreadylmade.lAfterlthat,Ithelsellerlcommencedlanlactionlto
recoverlfulllpayment.lAsltolthelmeritsloflithelcase,lthelCourtlheldlthatlthelbuyerlhadlvalidly
avoidedlthelcontractlinlaccordancelwithlArt.149.1(a)ICISGlandlwaslentitledlitolbelrefundedloflithe
partiallpaymentlmadelinlaccordancelwithlArt.181.2ICISG,Ipluslinterestlatlthelrateldetermined
accordingltolthelotherwiselapplicablellawl(Art.11284loflthelltalianICivillCode).

3.2 Thelratellcurrentlylusedlinlinternationalltrade

Pursuantltolanotherlview,lthelcalculationloflthelrateloflinterestlalsolfallsloutsidelthelscopelofithe
Convention,lalthoughlthelmethodltolcalculatelthelrateloflinterestldifferslfromlthatloflthelleading
view.[Hence,lunderlthislapproachlthelratelshalllbelfixedlbylwayloflreferenceltolthelratelcurrently
usedlinlinternationalltrade.[Thislwas,latlleast,lthelapproachlofithelarbitratorslinlthellCClAward
No.16653/1993. ITheldisputelconcernedlalcontractlforlthelsaleloflsteellbarsiconcludedibetween
alGermanlsellerlandlalSyrian[buyer.JFollowinglthelnonlkonformityloflsomeloflthelgoodslreceived
thelbuyerllaskedlthelsellerltolceaseldelivery,ltakelbacklthelgoodslandlirefundithellpricelpaid.llnlthis
regard,lthelArbitrallTribunallfoundithatlsomelofithellotsloflsteellbarsideliverediwereloflnonl
conforminglweight,landlentitledIthellbuyerltolpartiallavoidanceloflthelcontractlandlalrefundlof

10 Schlechtriem,lP., EinheitlicheslUNIKaufrecht,13.1Auflage,12000,latlp.0194.

11 Seele.g.0Casellno.112000153/92, LandgerichtlKrefeld,124INovemberl1992 lavailablelat www.unilex.info;lICCIAwardlno.
7660/JK,1230Augustl1994,lavailablelat www.unilex.info;1Caselno.18IHKOI24667,/93, LandgerichtIMiinchen,I80February
1995, lavailablelat www.unilex.info;1Caselno.154000644,/94, LandgerichtlLandshut,150Aprill1995,lavailablelat
www.unilex.info;ICaselno.0200U076,/94, OberlandesgerichtlCelle,124IMayl1995 Javailablelat www.unilex.info;lCaselno.
T.171/95, BezirksgerichtlderlSaane,ISwitzerland,1200Februaryl1997 Javailablellat www.unilex.info;lArbitrallAwardlfromlthe
SchiedsgerichtiHamburgerlFreundschaftlichelArbitrage,1290Decemberl1998,lavailablelat www.unilex.info;lCaselno.
12.97.00193, TribunaleldilAppelloldilLugano,lsecondalcamerallcivile,1150Januaryl 1998, lavailablelat www.unilex.infolland,Ithe
ICClArbitrallawardino.19978/99,IMarchl1999,lavailablellat www.unilex.info.

12 Casellno.0160U077/01, OberlandesgerichtiKéln,01140ctoberl2002,lavailablelat www.unilex.info.

13 ICCIlAwardino.16653/1993,0260Marchl1993 lavailablellat www.unilex.info.
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thelpricelalreadylpaidiforithelnonlconformingllots.lInlaccordancelwithlArts.17 8landI84ICISGlthe
buyerlwaslawardedlinterestlonlthelpriceltolbelrefunded,laccruinglfromltheldateloflpaymentlfor
eachlnonlconformingllotloflsteellbars.[ThelcourtlfinallylheldlthatlaslCISGldoeslnotldeterminelithe
ratelofllinterest,lthelapplicablelratelwasltolbelthelonelcurrentlylusedlinlinternationalltradelwith

respectlitoleurodollars,Ithelcurrencylinlwhichlpaymentlhadltolbelmade.[Thelcourtlsubsequently
appliedithelannuallLondonlInternationallBanklOfferedIRatel(LIBOR).

3.3 Thelapplicablelratelatithelseller’slplacelloflbusiness

Underlalthirdlview,lthelcalculationlofithelrateloflinterestifallslwithinlthelscopellofithe
Convention.[WithinlthelframeworklloflArt.17.2ICISG,thelcalculationlofithelrateloflinterestlshall
belmadelaccordingltolthellawloflthelseller’slplaceloflbusiness,Ibasedlonlthelprinciplelof
equalizationloflbenefitslunderlArts.[81.2landI84ICISG.  *lAslthelsellerlwaslableltoluselthelsum
receivedlifromlthelbuyerlandlworklwithlit,loncelthelcontractlislavoided,lhellisinollongerlentitledlto
retainlthoselbenefits.lIndeed,litlislthelpossiblelbenefitlofithelsellefiwhichlimustlbelremoved. "[This
approachlislsupportedlbylthelSecretariatiCommentarylonlArt.184ICISG,whichlproclaimslthat
‘[...Ilsincelthelobligationltolpaylinterestlpartakeslofithelseller'slobligationlitollmakelrestitutionland
notloflthelbuyer’slrightltolclaimldamages,lthelrateloflinterestlpayablelwouldlbelbasedlonlithat
currentlatithelseller'splaceloflbusiness’. ' “TTheldecisionlfromlthelCommerciallCourtlofiZiirich
froml50Februaryl1997 ' Talsolseemsltolaffirmlthislview./Thelcaselconcernedlalcontractlforlthelsale
oflItalianlsunflowerloillconcludedibyllalGermanlbuyerlandltwolFrenchlsellers.[Followinglalnonl
delivery,lthelbuyerldeclaredithelcontractlavoided.[Thelbuyerlbroughtlanlactionltolrecoverlthe
advancelpaymentlandldamages.lInlthelCourt’slopinion,lthelbuyerlhadlvalidlylavoidedlthe
contractland, interlalia,lwaslentitledltolreceivelrestitutionlofltheladvancelpaymentlasla
consequencelofithelavoidanceloflcontractl(Art.18 1.20CISG).[ThelCourtlheld,linlthislregard,lthat
accordingltolArt.1I84ICISGlthelbuyerlwaslentitledltolinterestlonltheladvancelpayment,ltolbe
calculatedlfromltheldatelpaymentlhadlbeenlmade.lAsltolthelapplicablelrateloflinterest,lthelcourt
appliedithelinterestlratellofithelsellers'lplaceloflbusiness,l‘thatlbeinglthelplacelinlwhichlthelsellers
usuallylinvestltheirlmoney’.

3.4 Jointlapplicationloflinterestlrates?

AlFinnishldecisionlfroml1997 "*ImaylbdreflectinglalfourthlviewlonlthelapplicablelratelunderlArt.
84.1ICISG.[Thelcaselconcernedlalcontractlforltheldeliveryloflbutterlconcludedlbetweenla
LithuanianlbuyerlandlalFinnishlseller.IFollowinglalnonldelivery,lthelbuyerlcommencedlaction

14 Hornung,IR.,[“Effectsloflavoidance”linlSchlechtriem,IP.landISchwenzer,l1., Commentarylonlthel UNIConventionllonlthe
InternationallSaleloflGoodsl(CISG),ISecondlEdition,012005,10xford,lp.0188 3 ff.

15  Ibid,lp.0885.

16 Secretariatl Commentaryl onll Art.l 690 ofll thel 19780 Draft - draftl counterpartl ofll Art.l 840 CISGI -[ availablel at
http://www.cisg.law.pace.edu/cisg/text/secomm/secomml84.html.

17 Casellno.IHGI9500347, HandelsgerichtiZiirich,150Februaryl1997,lavailablelat www.unilex.info.

18  Casellno.IS196,/605,ICourtloflAppealloflEasternlFinland, 12 70Marchl1997 Javailablelat www.unilex.info.
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againstlthelsellerldemanding, interlalia,lthelreturnlofltheladvancelpayment.[ThelCourtlheld,
amonglotherlthings,lthatlaccordingltolArt.I84ICISGlthelsellerlhaditolrefundithelpricelandlpay
interestlonllit.IFurthermore,laccordingltolArt.174ICISG,thelsellelhadltolpaylthelbuyerldamages
forllostlprofits.lInlthislregard,lthelCourtlfoundithatlthelsellerlknewlthatlthelbuyerlhadltoltake
creditltolfinanceltheladvancelpaymentlandithereforelthdldamageslalsolincludedlcompensationlifor
interestlloss.IBut,laslitlwasinotlshownlthatlthelsellerlknewlorlshouldlhavelknownlaboutlthe
interestlrateslinlLithuania,lnamelyl7 %lperlmonthlandl0.5%/lperldaylinterestlinlarrears,lwhich
essentiallyldifferslifromlinterestlreateslinlWesternllEurope,lthelCourtlfoundlthatlthelsellerlshould
havelestimatedlallossloflaboutl10%loflthelsalelprice.[Thelseller,laccordingly,lhadltolcompensate
forlthislloss.[Finally,lthelCourtlfoundlthatlthelsellerlhadltolpaylinterestlaccordingltolArt.078
CISG,IwhichlwaslldeterminedibylthelinterestlrateloflithelBanklloflFinlandladdediwithl7%.

Itlisldifficultltollestablishlwhetherlthelinterestlawardedlinlthisldecisionlwaslbasedlonlithelloss
sufferedlbylthelaggrievedlbuyerlratherlthanlonlalrestitutionarylapproachltolpreventiunjust
enrichmentlbylthelsellerlunderlArt.184ICISG.INormally,linlsituationslsuchlasdlinlthislcase,lwhere
itlislnecessarylforlthelbuyerltoltakelalloanlatlalhigherlrateloflinterest,lthelclaimlforlinterestlin
excesslisldeemeditolfalllwithinlthelscopeloflArt.[74ICISG laslalgeneralldamagesirule. I Thislloss
waslapparentlylrecoveredlbylthelbuyerl-lalthoughllimitedlbylthelprinciplelofliforeseeabilityloflthe
lossdl-Iwhenllitlwaslawardedll10%l[oflthelsalelpricelinldamages.[Beinglso,lthelinterestlawardedlinlthe
decisionllmustlhavelcorrespondeditolthelrightltolinterestlunderlArt.184.11CISG.INow,lthelCourt
awardedlthelinterestlrateloflthelBankloflFinlandl-lIthelsellersTplaceloflbusinessl-laddedliwithl7%.
Thislladdedlpercentagelwas,linlfact,lthelapplicablelinterestiratelinlLithuania.lAlthoughlthe
FinnishlCourtldidIinotlclarifylwhetherliticonsideredlthelcalculationlofithelinterestlrateltolfall
withtinlthelscopeloflthelConvention,lthelmethodlusedlbylthelFinnishlcourtlappearsltolbelaljoint
applicationloflthelinterestlrateslatlthelsellerlandlthelbuyer’slplaceloflbusiness.

4. Assessment

Asliseen,thelcalculationloflthellinterestiratelunderllArt.184. 11ICISGlislanlunsettledlissue.lFromlthe
differentlapproacheslfoundlinltheoryllandlinlcaselawlthelapplicationloflthelinterestlrateloflthe
seller’slplaceloflbusinessiwithinlthelframeworkloflArt.[7.20CISGlseemsltolbelinlbetterlaccordance
withlthelpurposelbehindlArt.184.1.

ThelpracticalldetailsloflrestitutionaryldutieslarelregulatedlinlArts.I8 1084land,lapparently,lthere
werelnollmajorldiscussionslonltheldraftinglofltheldutyltolpaylinterestlonladvancelpayments,laslin
thelcaseloflthelgeneralldutyltolpaylinterestiunderlArt.178ICISG. Nnlconsequencethelcalculation
oflthelrateloflinterestlapplicableltolthelrefundlofladvancelpaymentslfalls, primalfacie,lwithinlthe
scopeloflthelCISGlandlshouldlbelsolvedlaccordingltolthelgenerallprincipleslonlwhichlthe
Conventionlislbased.lInlthislregard,lArticlel84. 1ICISGloperateslirrespectivelofiwhichlparty

19  Hornung,[R., CommentarylonlthelUNIConvention,latlp.1884.
20 OnlthellegislativelhistoryloflArt.0840see http://www.cisg.law.pace.edu/cisg/text/matchup/matchupldi84.html.
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breachedlthelcontract.” ltlislfoundedionlthelidealthatlcontractlavoidanceldestroysithelbasislon
whichlthelsellerlcanlretainlthelsumslitlhaslreceivedlfromlthelbuyer.lFollowinglfromlthis,lthe
provisionlislnotlaimedlaticompensatinglthelbuyer’slloss,Ibutlatlpreventinglunjustlenrichmentlof
thelseller,lwholmaylhavelinvestedlthelsumlprepayedlbylthelbuyerlandlobtainedlbenefitslfromlit.
Forlthislreason,ltheldiscussionslonlithelapplicablelinterestlratelunderlArt.17 8ICISGlshouldinotlbe
transferredltolthelcontextloflrestitutionland viceversa.”’IConsideringlthat]Art.184ICISG,lasla
whole,lIreflectslithelprincipleloflequalizationloflbenefits,litlseemsllogicalltolapplylthellinterestlrate
oflthelplacelwherelthelmoneylisllikelylbelinvestedl-lIthelseller’slplaceloflbusiness.

21  Hornung,IR., CommentarylonlthelUNIConvention,latlpp.I88 3[ff.
22 Seelle.g.,IPeraleslViscasillas,IM.IP., Cuadernosluridicos,JunderlIIIL.




