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Abstract

In this commentary on Joshua May’s Neuroethics: Agency in the Age of Brain Science, I consider
some of the implications of May’s analysis for clinical neuroethics. In particular, in view of May’s
appeal to the power of valid consent to deal with some of the issues raised by neuro-interventions,
I begin by highlighting that clinical neuroethicists often have to navigate a number of complexities
in seeking to facilitate the valid consent of individuals who are potentially subject to various
forms of vulnerability. I go on to consider whether May’s claim that neuro-interventions can
elicit transformative experiences raises any problems for his appeal to consent in this context. In
the latter half of the commentary, I consider May’s analysis of mental disorder and raise some
potential areas of contrast between the concepts of responsibility in criminal justice and autonomy
in the medical context. I conclude by suggesting that ‘nuanced neuroethics’ should not only be
vigilant about the sources of empirical evidence it relies upon, it should also attend to the nuances
of the particular contexts in which neuroethical arguments are made, and neuroethical concepts
deployed.
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This article is part of a symposium on Joshua May’s book “Neuroethics: Agency in
the Age of Brain Science” (OUP, 2023), edited by Carolyn Dicey Jennings.

We are living through an exciting time for the field of Neuroethics. Our under-
standing of neuroscience, and our ability to use neuro-interventions to modulate
the neural processes underpinning key physical, motivational, and affective states
continues to develop apace. The growing influence and power of Al promises to
lead to further substantial developments in these areas. Moreover, there is an in-
creasing amount of interdisciplinary scholarship of the sort that is necessary to
bridge the fields of neuroscience and philosophy in addressing fundamental ques-
tions about the nature of moral decision-making.

? University of Oxford.

Pugh, J. (2025). Nuanced clinical neuroethics: A commentary on Joshua May’s Neuroethics:
Agency in the age of brain science. Philosophy and the Mind Sciences, 6.
https://doi.org/10.33735/phimisci.2025.11848

©The author(s). https://philosophymindscience.org ISSN: 2699-0369


https://philosophymindscience.org
https://doi.org/10.33735/phimisci.2025.11848
https://creativecommons.org/licenses/by/4.0/
https://philosophymindscience.org

Jonathan Pugh 2

In this context, Joshua May’s timely book Neuroethics: Agency in the Age of
Brain Science is a particularly impressive achievement. It succeeds in providing
an accessible introduction to the field for newcomers that is comprehensive, and
both philosophically and scientifically informed. Importantly though, it also neatly
weaves in substantial novel contributions to important debates in the literature
that should be taken seriously by those who already have some prior experience
of thinking about these issues. Indeed, the five guiding principles that May out-
lines at the end of the book serve as a memorable statement and reminder of the
scholarly values that ought to shape the discipline as it navigates this period of
rapid technological and scientific change.

In that spirit, in this commentary I shall offer some friendly critical engagement
with some of the original contributions that May makes with respect to my own
particular sub-topic of interest, namely clinical neuroethics. Whilst I agree with
much of May’s analysis relevant to this sub-topic (in chapters 3 and 4), in this
commentary [ want to suggest that there are two areas in which May’s laudable
approach to ‘Nuanced Neuroethics’ may not quite succeed in fully capturing some
important complexities in clinical neuroethics. The first pertains to his proposed
solution to obstacles to valid consent to neurointervention in chapter 3. The second
pertains to his suggested extension of Pickard’s concept of ‘responsibility without
blame’ to the medical context in chapter 4.

1 Neuro-interventions, transformative experi-
ence, and consent

As May rightly highlights in the precis of the book, neuroethicists have often
voiced concerns that certain neuro-interventions could have profound implica-
tions for personality, autonomy and agency. Such analyses have some empirical
grounding; interview studies with recipients of Deep Brain Stimulation (DBS) have
revealed that some recipients of this intervention can, unfortunately, experience
feelings of self-estrangement following treatment (Agid et al., 2006; De Haan et
al., 2017; Schuepbach et al., 2013). Yet, there has been a fair amount of discussion
about whether the concerns that neuroethicists have raised in this regard have
been overblown, with one widely discussed 2018 paper alleging that the literature
on the topic was a bubble that warranted ‘deflating’ (Gilbert et al., 2021).

One of the main concerns raised in that paper was that the neuroethical dis-
cussion of the phenomenon largely invoked poor quality evidence, and thus re-
lied upon “... unsubstantiated speculative assumption in lieu of robust evidence”
(Gilbert et al., 2021). May himself does not comment extensively on this particu-
lar basis for claiming that concerns about personality change following DBS have
been overhyped. However, in light of the principles he defends at the end of the
book, I suspect that he would be sympathetic to the claim that ‘nuanced neu-
roethics’ should require that we approach the qualitative evidence on this topic
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with just as much vigilance as we should adopt with respect to neuroscientific ev-
idence in Neuroethics more generally. That said, colleagues and I have elsewhere
defended the view that neuroethicists who are sufficiently aware of the limitations
of the existing qualitative evidence pertaining to personality changes can still le-
gitimately engage in philosophically and empirically-based mechanistic reasoning
about particular case studies of this sort of phenomenon (Pugh et al., 2021).

May’s own basis for claiming that neuroethical concerns about personality
change following neuro-interventions are overblown is that there are substan-
tial parallels between the changes we might observe following the use of neuro-
interventions (like DBS), and other widespread transformative experiences that
people undergo in everyday life (such as puberty, becoming a parent, and bereave-
ment). In view of this, he suggests that neurointerventions should not be under-
stood to pose a special ethical problem; rather, the actual problem that they raise
concerns medical hubris, and the implications that this has for appropriate risk-
benefit analyses. The solution here, May suggests, is to ensure that health profes-
sionals are honest about the limitations of our general understanding of neuroint-
erventions, and to allow individuals to make their own autonomous choices about
whether to undergo them (May, 2023, pp. 87-88).

I am sympathetic to many of the contours of May’s argument here; however,
I want to suggest that his solution elides two complexities that warrant further
consideration for readers interested in this particular topic in the book. Whilst
May is quite right to highlight the challenges that medical hubris poses for the
prospect of patients making autonomous treatment decisions, there are a number
of other further challenges that cannot be solved by simply enjoining physicians
to be honest about what is known about an intervention’s risks and benefits. More
specifically, I shall suggest that there are at least two other important challenges to
consider when obtaining valid consent in this context, besides ensuring adequate
risk disclosure. These include (i) the particular vulnerabilities of many candidates
for the clinical application of neurointerventions and (ii) the potentially transfor-
mative nature of these intervention, something that May himself highlights in his
discussion. I shall discuss each in turn.

To his credit, May acknowledges in the book that not all patients are able to
make completely free treatment choices with respect to neurointerventions. He il-
lustrates the point with the 1874 example of Robert Barthalow’s treatment of Mary
Rafferty. Rafferty was a “patient with an open wound in her skull, apparently dy-
ing from brain cancer”, who Batholomew convinced to undergo crude experimen-
tal forms of neurostimulation. May claims in his discussion that “Rafferty was not
only subjected to gratuitous suffering, she also did not provide valid consent” (May,
2023, p. 69). The example is a striking one, but it bears re-emphasis that there are
often very subtle and complex questions to consider about potential threats to
valid consent that contemporary clinical neuroethicists can encounter. For exam-
ple, with respect to Deep Brain Stimulation, we are often considering an interven-
tion which is typically either being considered as a ‘last resort’ treatment in clinical
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contexts for patients who have few other options (Stevens & Gilbert, 2021), or as a
highly experimental intervention in a research context for individuals living with
chronic treatment-refractory conditions. Moreover, we might occasionally be con-
sidering the use of the intervention for individuals living with complex psychiatric
conditions which may in some cases have implications for their decision-making
capacity. I shall return to the implications of May’s discussion of this latter point
in chapter 4 below.

To be clear, the point I am raising here is not to suggest that the considerations
adverted to in the preceding paragraph preclude the possibility of individuals from
providing valid consent to neurointerventions. The point is rather that clinical neu-
roethicists often have to navigate a number of complexities in seeking to facilitate
the valid consent of individuals who are potentially subject to various forms of
vulnerability (Bell et al., 2014). True, facilitating consent necessitates honest com-
munication about risks and benefits; but it may also require (among other things) (i)
consideration of the effects that desperation can have on decision-making (Dunn
et al., 2011; Swift, 2011), (ii) measures to avoid the therapeutic misconception in
research contexts (Fisher et al., 2012) and (iii) considerations of the various com-
plex implications that symptoms of psychiatric disorders can have for autonomous
decision-making. Accordingly, despite the theoretical neatness of solving the eth-
ical problem posed by medical hubris associated with neuro-interventions by ap-
peal to the apparatus of valid consent, we should not make the mistake of assuming
that this is a practically straightforward and exhaustive solution.

The second point [ want to raise is that the appeal to consent might also not be
as straightforward a theoretical solution as May’s discussion appears to suggest,
when taken in conjunction with his appeal to L. A. Paul’s conception of transfor-
mative experiences elsewhere in the chapter. I take it that part of May’s strategy in
suggesting that changes following neurointerventions can constitute a transforma-
tive experience is to support the idea that such changes are not particular special;
after all, transformative experiences are a common part of life. However, the fact
that transformative experiences per se are widespread may not alone establish that
the type of transformative experience associated with neurointerventions does not
raise special problems.

Indeed, there is a lively debate about whether the phenomenon of transfor-
mative experiences is compatible with conventional models of informed consent
(Egerton & Capitelli-McMahon, 2023; Villiger, 2024a). Briefly, one challenge in this
regard is to explain how an individual could make a sufficiently informed decision
to undergo a procedure that will elicit a transformative experience, if the nature of
such an experience is (by definition) epistemically inaccessible prior to undergoing
it. Another question to consider is whether the values grounding a token of valid
consent should carry moral weight in a decision to undergo an experience that
will serve to radically change those very values. Pertinently for the context of neu-
roethics, theoretical debates about these challenges are currently being played out
in discussions about the provision of psychedelic- assisted therapy. Here, whilst
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some authors suggest that the transformative nature of psychedelics is compatible
with the possibility of valid consent (Villiger, 2024b), others suggest that they pro-
vide us with reasons to employ enhanced consent procedures (Smith & Sisti, 2021)
(similar in kind to those that have previously been suggested in the context of DBS,
Maslen et al., 2018). More sceptically, Jacobs has claimed that the transformative
nature of the psychedelic experience suggests that truly informed consent in the
psychedelic context may not be possible (Jacobs, 2023).

Given the apparent dialectic reasons for which May invokes the concept of
transformative experience in his discussion, I suspect that he is not particularly
concerned about the challenges that they have been understood to raise for our
understanding of informed consent. I am inclined to agree that we should not be
overly concerned about the implications of transformative experiences for consent
in general. Nonetheless, these challenges should not be dismissed merely on the
basis that life is full of transformative experiences that do not appear to preclude
the possibility of valid consent. One reason for this is that there can be quite dif-
ferent types of transformative experience, and the transformative experiences we
undergo in everyday life may not all raise exactly the same kinds of problem for
valid consent.

For example, one striking way in which such experiences associated with neu-
rointerventions can differ from others is that they often do not arise gradually or
cumulatively in the manner that Carel & Kidd (2020) suggest is typical of more
common forms of transformative experience (such as puberty for example). Sec-
ond, as Jacobs highlights in his sceptical discussion about the possibility of truly
informed consent in the psychedelic context, consent transactions here occur in
the context of an “.. asymmetrical, professionalized relationship between a fidu-
ciary and a vulnerable person, governed by a duty of care” (Jacobs, 2023, p. 8).
Accordingly, there is perhaps some reason to suppose that the requirements of
consent that are invoked in the context of transformative experiences in everyday
life may not be entirely co-extensive with those that are invoked in the context of
clinical medicine and research.

These are not knock-down objections to May’s analysis and they are not in-
tended to be. Instead, my hope is to highlight areas in which there are further
depths to plumb for readers of May’s analysis on these points. In the next section
of the commentary, I will turn to May’s discussion of mental disorder and its im-
plications for clinical neuroethics.

2 Mental disorder, responsibility and decision-
making capacity

Historically, mental disorders were often understood to necessarily connote ir-
rationality (Bortolotti, 2013), and there are unfortunately numerous examples in
which individuals living with mental disorder were denied the authority to make
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decisions about their own lives on this basis. May’s discussion of mental disor-
der in chapter four provides an arsenal of powerful arguments for why this ‘stan-
dard naive’ should be rejected in favour of a more nuanced view. According to
May’s nuanced view, psychiatric symptoms only sometimes reduce agency, and
both ‘neurotypical’ and neuro-atypical” individuals alike can be understood to lie
somewhere on a ‘cognitive continuum’.

Again, I have little to add about the broad contours of May’s overall argument
here. Instead, I want to make some brief comments about its implications for clin-
ical neuroethics, and some potential areas of contrast between the concepts of
responsibility in criminal justice and autonomy in the medical context that May
alludes to in his discussion.

May largely develops his nuanced position over the course of discussing
whether those living with mental disorder are less morally responsible for im-
moral actions they might perform. Notably though, in the conclusion of chapter
four, he also suggests that the nuanced approach he endorses is dominant in both
legal and medical settings, pointing out that the capacity of patients to make “an
informative and autonomous decision is not determined simply by categorizing
them as having a mental disorder” (May, 2023, p. 117). This latter claim is borne
out in the Mental Capacity Act of England and Wales; section 2 (3)[b] of that act
explicitly stipulates that a lack of decision-making capacity cannot be established
merely by reference to a particular condition (Mental Capacity Act 2005, 2005).
However, it is perhaps worth noting that, at least in some jurisdictions, these
sorts of capacity assessments may not always play the same legal role for patients
diagnosed with a mental disorder, as they do for patients without such a diagnosis.

To illustrate, in England and Wales, if a patient is not diagnosed with a men-
tal disorder, then their capacity to make a treatment decision (as outlined in the
Mental Capacity Act) is paramount to ascertaining whether over-riding their de-
cision can be legally justified (Szmukler & Weich, 2017). In contrast, under the
Mental Health Act (and other examples of conventional mental health legislation),
which can be invoked with respect to the treatment of patients diagnosed with
a mental disorder, “decision-making capacity plays little or no part in the initia-
tion of detention or involuntary psychiatric treatment” (Szmukler & Kelly, 2016).
This continues to be a source of significant controversy, given the crucial role of
capacity assessments in establishing the lawfulness of medical treatment in non-
psychiatric domains (Szmukler & Weich, 2017). Although May does not comment
on this particular issue, it seems to me that his emphasis on the continuity be-
tween neurotypical and atypical agency in this chapter would likely be welcomed
by supporters of a ‘fusion’ approach to law in this area, which would seek to gov-
ern “nonconsensual treatment of both ‘physical’ and ‘mental’ illnesses, based on
incapacity principles” (Dawson & Szmukler, 2006; Szmukler & Kelly, 2016).

One of the implications that May does highlight in his discussion is that his
arguments can help to both humanise and empower psychiatric patients, and al-
low us to recognise an individual living with mental disorder as “a fellow person
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who can be held accountable” (May, 2023, p. 114). This is obviously a welcome im-
plication; but I want to note that here (as elsewhere in the book), May implicitly
appears to be suggesting that his arguments should be understood to have impli-
cations for both our understanding of moral responsibility and autonomy. I think
this can sometimes be a justifiable approach, but I want to suggest that there is
also room for a degree of separation between these concepts, and for caution in
moving between them. Although it is quite common in to treat the two concepts
co-extensively in philosophical discussions (Fischer, 1999, p. 58), some theorists
have been critical of this phenomenon (Oshana, 2002). Indeed, I shall now suggest
that May’s treatment of blame on his nuanced view provides a practical example
of how these two concepts can raise quite different moral questions.

Whilst the nuanced view accommodates the thought that neuro-atypical indi-
viduals can often be morally responsible, May takes care to clarify that this con-
clusion does not entail that they (or indeed morally responsible neurotypical in-
dividuals) should be blamed for their conduct. Drawing on Pickard’s work on re-
sponsibility without blame, May suggests that blame can frequently be mitigated
by various factors that do not suffice to wholly undermine the individual’s moral
responsibility. He notes though that:

None of this implies that pathological symptoms or behaviour are de-
sirable or morally acceptable . . . In practice, mitigation of blame just
comes so cheaply we should expect to see it as warranted, even when
one remains accountable. (May, 2023, p. 116)

Given the suggestion elsewhere that his nuanced view is applicable in both medical
and legal contexts, the nuanced view’s implications for responsibility and blame
raise a number of questions about the application of the view to the medical con-
text. First, should the claims about ‘responsibility without blame’ be understood
to similarly extend to the medical context? Second, if so, what is the appropri-
ate analogue of the concept of ‘responsibility without blame’ for autonomy and
decision-making capacity? Would the thought be that a person can have some de-
gree of autonomy with respect to their treatment decision, but that their decision
should not be taken to have complete authority with respect to the matter of how
they should be treated? If that is the most plausible way of making an analogous
‘blame without responsibility’ claim with respect to autonomy, then there is of
course scope to query whether that claim is plausible.

Third, assuming it is plausible, there is an important question about the costs as-
sociated with diminishing a (somewhat) autonomous individual’s decision-making
authority.

May does not detail precisely what the moral costs associated with the miti-
gation of blame for somewhat morally responsible individuals are, but the quote
above suggests that he takes them to be minimal in so far as the mitigation of blame
‘comes cheaply’. In contrast though, it seems that denying an individual the author-
ity to make their own medical treatment decisions always involves considerable
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moral costs. Unwanted medical treatment often leads to considerable distress, and
the infringement of the individual’s bodily rights, even if it is deemed to be in the
patient’s best interests. Even if these costs might ultimately be justified by certain
countervailing considerations in some cases (for instance, if we believe that the
decision is not sufficiently autonomous to warrant ultimate authority), these costs
remain weighty, and I suggest, different in kind to those that we countenance in
mitigating blame.

Of course, there can also be considerable moral costs on the other side of the bal-
ance; that is, there can be costs associated with affording individuals the authority
to make potentially harmful treatment decisions, and these costs are particularly
salient when the individual lacks the capacity to make that decision in what might
be understood to be a sufficiently autonomous manner. My aim here is not to sug-
gest anything about how this balance should be struck - the point is rather that
clinical neuroethics often involves the need to make decisions about how best to
navigate this tightrope, and that the complexity of the task partly lies in the fact
that the stakes are so high. The costs of either kind of error are of considerable
moral significance. In this regard, there might be scope for important differences
in the implications that May’s nuanced view has in clinical neuroethics, and those
that it might be understood to have in our practices of blame (on the assumption
that the mitigation of blame ‘comes cheaply’).

To be clear, this is not a criticism of May’s arguments per se, or his analysis of
mental disorder. Indeed, I applaud the scope of May’s discussion of mental disorder,
and his wide consideration of the ethical implications of his arguments. Neuroethi-
cal scholarship must unavoidably address issues that pervade an increasingly wide
range of domains and practical contexts, and May’s analysis rises admirably to that
challenge. However, I do think there are some considerable challenges in extend-
ing the concept of ‘responsibility without blame’ into the medical context. This
illustrates a broader point, which is that nuanced neuroethics should take care to
attend to the nuances of the particular contexts in which neuroethical arguments
are being made - it may be a mistake to assume that claims about a concept in one
neuroethical context (such as blame and responsibility in the law) can be straight-
forwardly extended to another (such as consent in clinical ethics). More generally,
perhaps the most general lesson here is that things in neuroethics can be perhaps
even more nuanced than May himself suggests.
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