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Civil claims against the SAPS

In recent years reports have increasingly pointed to the mounting quantum of claims for civil damages faced by
the South African Police Service (SAPS). A close analysis of the publicly available data shows that increasingly
large amounts of claims are filed against the SAPS, but that most of these claims are finalised without the
SAPS, being held financially liable. However, the backlog of claims is ever mounting and needs to be addressed
more proactively. It appears that factors external to police officials’ behaviour do not explain the increase in
claims. The reasons are more likely related to unlawful police behaviour, and in particular police violence.

The South African Police Service (SAPS) has in
recent years reported a substantial annual increase
in civil claims filed for damages as a result of actions
or omissions by its officials, and an even larger
increase in claims pending. The 2014/15 SAPS
annual report showed that pending claims stood at
over R26 billion, which is equivalent to over a third of
the SAPS budget.

The minister of police said in 2014 that he was

not satisfied with the number of civil claims made
against the SAPS, and that increased police
professionalism, coupled with compliance with the
law and the relevant policies in place, should reduce
the amount of claims made." The minister of police
also instructed the national commissioner to address
the issue of mounting civil claims, and the national
commissioner instructed SAPS officials to comply
with the law when making arrests or detaining
someone, in order to avoid civil claims.?

The 2014/15 SAPS annual report reiterates that
the SAPS regards the causes behind civil claims as
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a lack of compliance with standing orders and a
high rate of unlawful arrests and detentions.® The
2014/15 annual report adds that ‘[c]itizens have
become more aware of their rights and are enforcing
them vigorously’.*

This article attempts to clarify the issue of civil
claims against the police. After outlining the legal
basis for vicarious liability of the state for actions of
police officials, the article analyses data from SAPS
annual reports (from 2007/08 to 2014/15) to better
understand the trends in relation to claims being
made, paid out, reduced or cancelled. The last
section of the article offers an explanation for
these trends.

State liability for individual
police action

This section outlines the legal basis for filing claims
for damages against the minister of police, and

the potential individual financial liability of police
officials responsible for the actions or omissions that
resulted in such claims. Although the article focuses
on claims made against and payments made by
the state, there exists a regulatory basis in terms

of which individual officials responsible for unlawful
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behaviour that resulted in payment can be held
personally liable.

Under the South African civil law of delict, any person
who ‘wrongfully and culpably causes damage or
harm to another’ through an act or omission is liable
for compensation.® Therefore, if a police official
voluntarily or negligently commits an act or omits to
perform an act and by (not) doing so causes another
person’s rights to be infringed, he or she can be held
directly liable to pay compensation. However, under
the State Liability Act, the state can also be held
vicariously liable for any wrongful act committed by its
officials in the course of their employment.® There is
an academic debate about the extent and adequacy
of the common law of delict relating to state liability,
and how it is applied by the courts, but this will not
be addressed here. (See also the case note by Heidli
Barnes in SACQ 47.)

The Public Finance Management Act states that

the National Treasury Regulations or Instructions
must address ‘the settlement of claims by or

against the State’ and ‘the recovery of losses and
damages’.® Regulation 12 of the Treasury regulations
regulates the state’s liability for acts and omissions
by its officials. As a principle, the regulations grant
‘state protection’ to public officials, in that any

state institution must accept liability ‘for any loss

or damage suffered by another person, which

arose from an act or omission of an official’.° The
individual official cannot be held directly liable for acts
committed in the course of his or her employment,

if there is a causal link between the wrongful act

or omission of the official and the loss or damage
caused.® This explains why the state (in this case, the
minister of police) is most often cited as a defendant
in civil claims cases. Also, the financial resources
available to the minister are vast in comparison to
the often meagre financial resources of the individual
officials responsible for the wrongful behaviour.

However, the regulations also contain a series of
exceptions where the state will not provide
protection to the official and should, in theory, not be
held liable or should recover the compensation paid
to the victim from the official.” These exceptions
include any criminal act committed by an official;
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intentionally exceeding one’s powers; or acting
recklessly or intentionally. '

In practice, the relevant provisions of the Treasury
regulations requiring accounting officers to recover
expenses from negligent, reckless, power-abusing or
criminal officials (such as those committing unlawful
arrests, unlawful or irregular search and seizures,
police detention beyond the 48-hours rule, or general
unlawful police behaviour) are not being implemented.
In a July 2013 parliamentary reply, the minister of
police indicated that no police member had been
‘[disciplinarily] charged for misconduct as a result of
civil claims against the SAPS’."® Despite committing,
in the same parliamentary reply, to developing
recommendations to hold individual police officials
liable, these never surfaced in the public domain.

Civil claims against SAPS:
understanding the data

Annually, the SAPS reports on the amount of
contingent liabilities pending against the Department
of Police. Contingent liabilities are potential
expenses dependent on the outcome of an event,
such as a court ruling or an out-of-court settlement.
In other words, there is no certainty in these cases
that any money will be paid out. Each annual report
lists contingent liabilities, the largest proportion

of which are claims for civil damages made by
individuals against the minister of police for alleged
unlawful actions by police officials. (This article only
focuses on civil claims.)

The minister of police has provided additional
information on civil claims in written replies to
parliamentary questions in 2013 and 2015, including
on the number of claims incurred by the SAPS
(annual reports only contain information on the total
amounts claimed). However, the information provided
in the annual reports does not match the information
provided in parliamentary replies.'® Since information
from annual reports is audited by the auditor-general,
this article almost exclusively relies on annual reports.

The SAPS reports on claims incurred over each
financial year, claims cancelled or paid out during
the year (i.e. either following a court finding that the
SAPS was either liable or not liable, an out-of-court
settlement or a claim that was withdrawn), and a



closing balance (i.e. all claims that remain pending
against the SAPS at the end of each financial year,
which constitutes an accumulative figure of all claims
pending from that financial year and from previous
financial years).'® These three categories of liabilities
(incurred, finalised and pending) will be examined

in the following sections. Both amounts originally
reported on and amounts adjusted to inflation (at
March 2015 rand value) will be used.'” The latter

is how much a particular amount would be worth

if adjusted to the value of the rand in March 2015,
considering annual inflation rates. Amounts adjusted
to inflation provide a more accurate estimate of the
value of each figure, as each amount is adjusted to
the value of the rand on the same date.

Important to note is that not all civil claims are for
actions that can be qualified as gross human rights
violations by police officials. The categories of civil
claims are typically the following: vehicle accidents,
legal fees, damage to property and damage to

state property, assault, police actions (a ‘catch-all’
category that includes unlawful arrests), shooting
incidents, and a large ‘other’ category that includes
all claims that have yet to be classified. The ‘assault’,
‘police actions’ and ‘shooting incidents’ categories
are those that raise the most questions about the
SAPS’s compliance with basic constitutional and legal
prescripts and general ethical conduct.

During the period 2007/08 to 2014/15, an average
of 80% of all claims made annually, an average of
86% of all claims pending at the end of a financial
year, and an average of 86% of all payments made,

fell into these three categories. Therefore, assaults,
shooting incidents and other police actions (including
unlawful arrests) constitute the majority of claims the
department has to deal with.

For the sake of conciseness, this article will only deal
with overall civil claim figures, and will not examine
in detail the claims made or paid out in these three
specific categories.

Incurred liabilities

Table 1 outlines the total claims for civil damages
incurred by the SAPS annually between 2007/8 and
2014/15, as well as all claims that remain pending
at the end of the financial year.'® The figures used
are both the original values reported on, and those
adjusted to the rand value of March 2015.

Figure 1 on the next page reflects on the numbers
contained in Table 1 and shows the increase in
claims made annually against the SAPS until
2011/12. Between 2011/12 and 2013/14 there
was a slight reduction, followed by a sharp increase
in the last financial year. The top line shows the
accumulative claims pending against the SAPS that
have yet to be finalised.

Between the 2007/08 and 2014/15 financial years,
claims made annually against the SAPS increased by
533% if considering the original rand value, or 313%
if adjusted to the same rand value (a more accurate
figure). Claims made since the 2011/12 financial year
decreased for two years, then sharply increased in
the past financial year, and stood at R9.6 billion in

Table 1: Total claims incurred in one financial year and pending at the end of a financial year, at original
value and at current rand value (March 2015), 2007/08 to 2014/15

Financial year Total amounts Total amounts Total amounts Total amounts
incurred, at original incurred, at March pending, at original pending, at March
value (‘000) 2015 rand value value (‘000) 2015 rand value

2007/08 R 1515597 R 2320 158 R 5290512 R 8099 003
2008/09 R 3266 230 R 4498 535 R 7916 554 R 10 903 365
2009/10 R 2522463 R 3262117 R 8098 669 R 10473 418
2010/11 R 3692 193 R 4 600 042 R 10 489 004 R 13 068 077
2011/12 R 7174 091 R 8464 092 R 14 492 322 R 17 098 243
2012/13 R 6976 537 R 7794 522 R 18 322 416 R 20 470 683
2013/14 R 5934019 R 6266 324 R 20 544 283 R 28 367 826
2014/15 R 9589 568 R 9589 568 R 26 918 721 R 26 918 721
TOTAL R 40 670 698 R 46 795 359 N.A. N.A.
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Figure 1: Total amount of claims incurred per financial year and total amount of accumulative pending
claims, at current rand value (March 2015), 2007/08 to 2014/15
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2014/15. The as-yet undisclosed amounts claimed
by the Marikana victims were filed in August 2015
and are therefore not reflected in this article. In total,
over the eight-year period analysed here, claims
totalling R46.8 billion have been made against the
police, at adjusted rand value.?° These worryingly
high figures indicate a public perception that police
behaviour is too often not compliant with laws and
regulations and worthy of a civil claim.

A large portion of claims made in one financial year
are not ‘dealt with’, or finalised, in the same financial
year, creating an ever-mounting backlog of claims
pending against the SAPS. These are the amounts
often referred to in the media,?' and are reflected

in the third and fourth columns of Table 1. These
pending claims also represent an ever-increasing
portion of the total SAPS budget. Indeed, pending
claims at the end of 2007/08 represented 16% of
the SAPS budget, whereas the 2014/15 overall
accumulative contingent liability for civil claims
represented 37% of the SAPS annual budget.?? As
will be shown in the next section, most of these
claims will not result in payment, and the SAPS
does not actually make provision for payment

of all amounts claimed.?® However, the fact that
accumulative pending claims represent such a large
segment of the SAPS budget has an impact on the
public perception of the behaviour of SAPS officials,
since the general assumption is that most if not all
claims pending will result in payment by the SAPS.
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One must also question whether the SAPS intends to
finalise claims as swiftly as possible.

When attempting to outline the reasons behind

the large volume of claims pending, the SAPS has
focused on the procedural challenges affecting it. The
SAPS has explained that each claim had to follow
due process (knowing that a trial takes on average
three years to complete, and that pending claims
therefore stay on the SAPS books for that duration),
that pending claims are claims only, that the amounts
claimed are decided by the plaintiff or their legal
representative, which are, according to the SAPS
(and confirmed by the analysis below) ‘very much
inflated’, and that there is no certainty regarding the
outcome of the claim, which may or may not result

in a liability for the SAPS.?* These may explain the
reasons for the ever-growing accumulative pending
claims, but not the reasons for the claims having
been made in the first place.

The principal reason for the increasing pending
claims is the length of court proceedings. A time-
and cost-effective process to circumvent slow court
proceedings would be to enter into an out-of-court
settlement.?® The SAPS does enter into a number
of out-of-court settlements to settle civil claims.
However, no information is available on the SAPS’s
possible strategy to go this route (with the notable
exception of the SAPS’s public efforts to prefer an
out-of-court settlement with the Marikana victims),?®



especially when the outcome of the case, based on
the evidence available and similarity with previous
cases, will manifestly be in favour of the plaintiff.
Also, the SAPS may struggle to reach out-of-court
settlements as plaintiffs prefer to wait for a court
ruling, hoping to obtain more substantial damages
than through an out-of-court settlement — this
despite the length of, and legal fees associated with,
court proceedings.

Claims finalised

A claim is finalised following a court ruling, an out-
of-court settlement or its withdrawal by the plaintiff.
Court rulings in favour of the plaintiff and out-of-court
settlements can result in payment for the full amount
originally claimed, or for a reduced amount.

Table 2 shows that the vast majority of claims that
are finalised result in the claim being cancelled or
reduced, i.e. in the plaintiff withdrawing the claim, in
a court finding that the SAPS was not liable for the
amounts claimed or was liable for a lower amount, or
in a settlement for an amount lower than what was
originally claimed.?”

Adjusting all amounts to the rand value of March
2015, Table 2 shows that R30 billion was finalised
over the eight-year period analysed in this article, of
which R1.2 billion resulted in a liability for the SAPS
(i.e. a payment by the SAPS) and R29 billion resulted
in non-payment (either the claim was withdrawn, or
the SAPS was not held liable, or was ordered to pay
less than originally claimed, or an agreement was

reached to pay less than originally claimed). Over
the eight-year period under review, only 4% of all
amounts claimed that were finalised resulted in a
payment by the SAPS.

Comparing the data from Table 1 and Table 2, only
65% of all claims made against the SAPS between
2007/08 and 2014/15 were finalised, whether the
outcome was that of a liability for the SAPS or not.
The further 35% of claims remain pending. However,
in 2014/15 and for the first time in the period under
review, a similar quantum of claims was finalised
and made, indicating that the SAPS appears to be
attempting to address the backlog of cases.

The amounts paid out annually have also steadily
increased. They increased by 338% between
2007/08 and 2014/15, a slightly higher increase than
the claims made annually (313%, as indicated above).

Figure 2 on the next page summarises the total
amounts finalised. This chart shows that, at current
rand value and with the exception of 2008/09,
2010/11 and 2014/15, amounts finalised were in a
similar value range every year, while claims incurred
kept increasing (see Figure 1). More claims were
incurred than claims finalised, resulting in the backlog
of pending claims accumulating year after year, as
identified above. This said, 2014/15 was an obvious
exception, as a similar amount of claims was finalised
and incurred. However, based on the available data,
it is impossible to tell whether the SAPS decided in
that year to finalise all claims that were without merit
and to focus on claims with merit (those that remain

Table 2: Total amounts finalised and total amounts paid out, at original value and at current rand value,

2007/08 to 2014/15
Financial year Total amounts Total amounts Total amounts paid Total amounts paid
finalised, at original finalised, at current out, at original value out, at current rand
value (‘000) rand value (‘000) (‘000) value (‘000)
2007/08 R 2591 851 R 3967 746 R 38207 R 58489
2008/09 R 960 857 R 1323376 R 574083 R 79060
2009/10 R 2952198 R 3817 862 R 79451 R 102 748
2010/11 R 746164 R 929633 R 85605 R 106 654
2011/12 R 2818 726 R 3325572 R 105960 R 125013
2012/13 R 3021501 R 3375 766 R 187 132 R 209 073
2013/14 R 3712152 R 3920032 R 251192 R 265259
2014/15 R 9534319 R 9534319 R 256 188 R 256 188
TOTAL R 26 337 768 R 30 194 307 R1 061138 R 1202 484
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Figure 2: Total amounts finalised, whether resulting in a liability for the SAPS (payments made, dark
green) or resulting in the SAPS not being liable (amounts reduced or cancelled, light green),
at March 2015 rand value, 2007/08 to 2014/15
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pending) going forward, or whether the claims
finalised in the last financial year are any different

to the claims that remain pending. It is therefore
impossible to predict whether the claims that remain
pending will result in payment by the SAPS or not.

Legal fees to defend civil claims to be
added to damages awarded

The figures outlined above only focused on
damages claimed and awarded. They exclude the
additional cost of legal fees incurred by both the
plaintiff and the SAPS. Like any other government
department, the SAPS pays the Department of
Justice and Correctional Services (DOJ&CS) for
the services of the State Attorney. This includes
defending claims for civil damages before the
courts or through out-of-court settlements. Legal
fees paid to the DOJ&CS also include legal costs
that are due to plaintiffs, following court orders
and settlements.?® These additional costs to the
tax-payer have to be factored in when calculating
the overall cost of civil claims. The annual reports
do not contain itemised information on the cost of
legal counsel and other legal services specifically in
relation to civil claims. Only overall legal costs are
reported on.

A parliamentary reply from the minister of police
indicated that just under R570 million had been
spent by the SAPS on legal costs relating to civil
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claims between 2011/12 and 2013/14.%° As shown

in Table 3 below, in the financial years 2011/12 and
2018/14, the legal fees were higher than the actual
payments made (keeping in mind that legal fees are
incurred in all cases, whether the outcome results in a
liability for the SAPS or not).

Table 3: Cost of legal fees for civil claims at
original value, 2011/12 to 2013/14

Financial | Legal fees for Total Total amounts
year civil claims, at payments finalised, at
original value made, at original value
(‘000) original value (‘000)
(‘000)
2011/12 R131 342 R 105 960 R2818 726
2012/13 R156 903 R 187 132 R 3 021 501
2013/14 R280 547 R 251 192 R3712 152

Source: Parliamentary reply and SAPS annual reports
2011/12 to 2013/14.

This section has outlined the amounts claimed from
the SAPS annually for civil claims, the amounts
finalised, whether they resulted in the SAPS being
financially liable or not, and the amounts that remain
pending at the end of each financial year. While
claims made annually have drastically increased, the
amounts finalised, either through court proceedings
or out-of-court settlements, have not followed the
same trend, resulting in an ever-mounting backlog of
claims that remain pending against the SAPS.



Reasons for the claims

It must be noted that reasons for successful claims
cannot be analysed without a thorough review of
individual cases and an examination of the reasons
behind the awarding of damages on a case-by-
case basis. This article does not review a sample of
individual cases. However, reasons that may lead
individuals to bring claims against the SAPS can be
inferred from several factors, both directly linked and
external to the behaviour of individual SAPS officials.

In 2014, National Police Commissioner of Police,
General Riah Phiyega, issued a statement
condemning the ‘irregular, improper, unlawful and
unacceptable conduct by members’ that led to civil
claims, and exhorted SAPS members to comply with
legal requirements regarding arrest and detention.®"
However, apart from a general reference to ‘respect
of human rights’, there was no clear condemnation
of abusive behaviour by police. Also, Phiyega linked
civil claims to the individual behaviour of some

SAPS members — a few ‘bad apples’ who do not
comply with the law — rather than recognising the
systemic failures of law enforcement underpinning the
commission of crime by law enforcement officials.*?

The 2014/15 SAPS annual report linked civil claims
to a lack of compliance with rules and regulations,
unlawful arrest and detention, as well as the fact
that individuals are more aware of their rights.®
The same annual report also introduced a new
performance target for the SAPS: a reduction of
3.4% in the number of civil claims instituted against
the department (as opposed to amounts claimed).
However, the target was not reached since the
number of claims increased by 21% — the amounts
claimed against the department increased by 61%,
compared to 2013/14.3

Unlawful police behaviour, and in particular

police brutality, certainly constitutes one of the
primary reasons for the high volume of claims.®
Recruitment choices, poor training, negligent
management, lack of leadership, poor command
and control, political condonation of police violence
and criminal elements in the employ of the SAPS
all affect police behaviour.*® One could assume
that the 2012 amendment to section 49(2) of the
Criminal Procedure Act, which authorises the use

of deadly force even when the threat of violence is
not immediate, has facilitated the use of force by
police.®” However, this amendment does not seem
to have had a direct impact on civil claims made, as
the increase in claims or payments made after 2012
follows a general increase already seen in previous
years. This said, the legislative amendment may
certainly have been one factor explaining the increase
post-2012. Police brutality has an obvious impact
on civil claims filed against the SAPS, especially
considering the fact that there is no clear correlation
between other potential reasons (analysed below)
and the trends in civil claims.

Other reasons for civil claims include an increase

in SAPS personnel, an increase in the number of
arrests, an increase in the number of violent protests,
and an increase in the number of complaints filed to
the Independent Complaints Directorate (ICD) and
its successor, the Independent Police Investigative
Directorate (IPID).

Between 2002 and 2012 the SAPS drastically
increased its personnel, from a staff contingency of
120 549 in 2002 to 199 345 in 2012. Since then the
SAPS staff establishment has again been reduced
and stood at 193 692 at the end of the 2014/15
financial year. About 80% of SAPS staff members
are police officers, the rest being administrative and
support staff. More staff means more encounters
between the police and individuals, and potentially
more situations that may give rise to a civil claim,
especially considering that the massive recruitment
drive was to a certain extent conducted at the
expense of quality of staff.>® Could the increase

in claims filed against the SAPS be related to the
increase in staff?

Figure 3 on the next page shows that the ratio of
amounts claimed annually (at current rand value)
against the number of police officers has increased in
recent years.* If there had been a direct correlation
between the two, the ratio would have remained
relatively stable. But in 2007/08 the average value

of each claim per SAPS staff member was R16 848
(at current rand value), increasing to R63 527 in
2014/15. The average claim incurred annually per
staff member has more than tripled in eight years.
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Figure 3: Average value of each claim filed per police official, 2007/08 to 2014/15
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The value of claims made against the SAPS therefore
increased faster than the number of police officials in
the employ of the SAPS.

The next factor to consider is the number of arrests.
As noted in the National Commissioner’s 2014
statement and in the 2014/15 SAPS annual report,
unlawful arrests and police detention create the
potential for a high volume of claims.“® This raises the
question whether the increase in civil claims might
follow the increase in arrests conducted by the SAPS.

However, as shown in Figure 4, there is no clear
correlation between the two. The pattern of claims
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incurred (at current rand value) does not follow the
pattern of the overall arrests made by the SAPS on an
annual basis. On the contrary, the two spikes in civil
claims (between 2010/11 and 2011/12 and between
2018/14 and 2014/15) are not reflected in a similar
variation in the number of arrests. This would suggest
that the SAPS’s reading of the causes for the increase
in claims is at least partially erroneous. There are,
however, major discrepancies in the data sets for the
last two financial years.*!

Another factor that might explain the increase in civil
claims is the number of violent protests to which the

Figure 4: Comparison between total claims incurred by the SAPS, at current rand value, and the number
of arrests performed by the SAPS, 2007/08 to 2014/15
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SAPS has had to respond. Indeed, violent protests
that result in the use of excessive force by the police
increase the potential for a civil claim.

Figure 5 outlines the variation in the number of
claims filed against the SAPS from one year to the
next (expressed in percentages) and the variation in
the number of violent protests to which the SAPS
responded (expressed in percentages).*? If the
column is above 100%, it means that there was an
increase in the following year. If the column is under
100%, it means that there was a decrease in the
following year. Figure 5 shows that there is no clear
correlation between civil claims made and responses
to violent protests, since the variations do not follow
each other.

The data on the number of arrests and violent
protests provide an insight into the socio-economic
profile of plaintiffs pursuing claims for civil damages.
Indeed, it can be inferred that arrests in South Africa
mostly target poor people, one indicator being that
the majority of arrests are for non-priority crimes (less
serious than shoplifting).** Secondly, violent protests
are often triggered by frustration at a lack of service
delivery in poor areas. Since there is no correlation
between civil claims on the one hand and the number
of arrests or the number of violent protests on the
other (the latter two mostly involving the poor), it

may be inferred that the poor are not those filing civil

claims for damages. This is possibly due to the cost of
civil proceedings, for which no legal aid is available.**

Another possible correlation is between the

number of civil claims filed against the SAPS and
the number of complaints filed with the ICD (until
2012) and the IPID (from 2012), the civilian oversight
body mandated to receive complaints of police
misconduct or criminal activity and investigate
them. IPID’s powers were reinforced compared to
those of the ICD, but its mandate was also changed
to focus on the most serious crimes allegedly
committed by SAPS members, and no longer
includes police misconduct.*®

If plaintiffs were filing civil claims for damages as well
as laying complaints with IPID, the two data sets
would follow the same trend. However, as shown in
Figure 6, this is not the case. During the eight-year
period under review, the overall number of complaints
recorded by the ICD/IPID have oscillated between
4923 (in 2011/12) and 6 728 (in 2012/13).%® The data
from civil claims to a certain extent confirm this, with
2012/18 recording the highest number of complaints,
but seeing lower numbers of civil claims filed in the
two years thereafter. Important to note is the major
discrepancy in figures available for 2013/14.%” Since
2010/11, the overall number of civil claims filed has
been much higher than the number of complaints
filed with IPID, with IPID recording less than half the

Figure 5: Variation in the number of violent protest incidents to which the SAPS responded and in
the total civil claims against the SAPS, variation between two subsequent years,
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total number of civil claims filed against the SAPS

in 2011/12. This seems to suggest that IPID suffers
from a crisis of legitimacy, and that individuals prefer
going the route of civil claims rather than referring
their complaints to IPID.*® These figures also seem
to show that data on civil claims may provide a more
accurate picture of the extent of police criminality
than the number of IPID complaints, the former
having been much higher than the latter in recent
years. This said, one must keep in mind that a
plaintiff may file a civil claim for police misconduct
that cannot be dealt with by IPID, such as unlawful
arrests or unlawful detention, and that the socio-
economic profile of claimants for civil damages and
of complainants to IPID may be different.

As noted above, in practice individual police

officials are not held financially accountable for the
liabilities they cause by their unlawful behaviour. In
addition, Muntingh and Dereymaeker found that

law enforcement officials enjoy de facto impunity for
illegal acts they commit, in that the vast majority of
officials are neither adequately internally disciplined
nor prosecuted for their illegal behaviour. While large
volumes of complaints are recorded by the ICD/IPID,
and criminal prosecutions are recommended to the
National Prosecuting Authority (NPA), in the past
five years less than 15% of such recommendations
resulted in prosecutions. About 3% of ICD/IPID
recommendations resulted in a conviction and a
sentence of imprisonment without the option of

a fine.*® Without financial, disciplinary or criminal
accountability, police officers know that their unlawful
behaviour will most likely remain unpunished.

Conclusion

The amounts claimed against the SAPS in civil
litigation by individuals have drastically increased
over the years, and culminated in claims amounting
to more than R9 billion in the 2014/15 financial

year. These large claims have affected the public
perception of police behaviour, and it would take a
drastic reduction in claims to restore confidence in
the police and convince the South African public that
police brutality and other misconduct is on

the decrease.

However, claims that remain pending at the end of a
financial year — and are accumulating — seem to be
the biggest challenge faced by the SAPS. Pending
claims in civil litigation at the end of the 2014/15
financial year stood at more than R26 billion, more
than a third of the SAPS budget. It appears that the
SAPS is unable or unwilling to influence the speedy
finalisation of claims, either through court orders or
out-of-court settlements, resulting in either payment
or non-payment, with the result that the backlog is
mounting, although figures from the latest annual
report may be indicating a change.

Furthermore, payments made by the SAPS have
drastically increased over the years. In total, and

Figure 6: Number of civil claims filed against the SAPS vs number of complaints recorded by IPID,

2007/08 to 2014/15
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over the eight years under review in this article,

R1 billion was spent compensating victims of police
misconduct or criminal behaviour. However, the vast
majority of claims that are finalised result in the SAPS
not being financially liable, indicating that many claims
are either unsubstantiated or grossly inflated.

The question must be asked whether it has not
become a ‘business’ to sue the SAPS. It may be that
many people arrested by police officials immediately
assume that the officials’ behaviour was illegal. Such
sentiment is fuelled by the general lack of legitimacy
of and confidence in the police in South Africa.°
However, the reaction to sue also affects police
morale, and confirms that the police enjoy little public
support in the execution of their mandate.

Attempting to understand the reasons behind

the filing of civil claims, this article found no direct
correlation between claims and the increase in SAPS
personnel, the number of arrests, the number of
violent protests or the number of complaints made
to IPID. Furthermore, the fact that civil claims are
much higher than complaints to IPID indicates that
IPID suffers from a crisis of legitimacy. This lack of
correlation suggests that the main reason for civil
claims is indeed unlawful police behaviour, be it
unlawful arrests and detention or police brutality, to
name a few. Some were identified by the SAPS itself.
The fact that police officials enjoy de facto financial,
disciplinary and prosecutorial impunity for their
behaviour has an impact on their future conduct, as it
is unlikely that they will be required to answer for
their misdeeds.

To comment on this article visit
@ http://www.issafrica.org/sacq.php
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